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1894 Tuder section 53 of the Transfer of Properly Act, where o
Tosmua transfer’is made gratuitoasly for a grossly inadequate considera-
v. tion, the transfer may be presumed to have been made to defrand oy

%1::\1:‘\&1 Jdefeat creditors,  Bub in addition tothat presumption the transac-
SILA pon of 1878 was carried out in a most nnusual way, and in the
only way in whick secreey could be maintained. The deed of ap-
pointment was not given to the trustee, and 1o notico of it uppeared
i the title. On the contrary it was kept by the lady herself who
was ono of the cestud que trusts, By this wnusual procedure the
sottlor and ths trastes were enabled to raise from time to time large
sums of money hy inducing the persons wha advanced the money
to them to leliave that the whole title lay in the lady and the
trustee. It seoms o us, therefore, a fair inference that this
unustal procedure was adopted by the lady in 1878 with the inten-
tion of enabling hersel{ and the trustee to obtain money by show-
ing a complete title in themselves and yet to prevent tho lenders
from vealizing their money.
We think, therefore, that the decree of the Court below is

corrcet, and this appeal mugt bo dismissed.
Appeal dismissed,

Attornoss for the appellants :  Messvs. Ghregory * Jones.
Atfornoys for tho respondents : Messrs, Lignam, Bobinson
J- Spurkes ; Messrs. Lurviss § Simmons.
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[On appeal from the Iligh Court at Caleutia.]

Enhuncement  of vent—Tudependent teluk favmerly  part of o zenrinduri—~
Decree of 1805—Regulation VIIL of 1793, sections 51 und 76~ Lengal '
Tenancy Act, 1885, section 7.

A deereo of the Sudder Dewund Adalut in 1808 declarad that n el \\'as‘”

£it Lo be separated from the zemindari of which it bad wiginally been pait
i Present : Lonps Uonoust, Macnaduruy and  Morkss, and Sz I
CoucH, |
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according to the provisious of section 5, Regulation VILI of 1793. The 1894
decree directed that, until separation, rent should he paid by the tulubder

. i f Hipanra
to the zemindar, “ according to the jumma nlready assessed upon the faluk,” "} i1yi

this revenue to be, on the separation being eflected, deducted froxnthet  Disr
.

JAGADINURA

Procoedings with a view Lo sopartion then continued, Dbut litigation Narir Lvy

and delays ensued, with the resnlt that no separation lad been effected B auapur.
when these suits were instituted in 1882 and 1885, In these, ths holders

of shaves into which the zemindari ind been putitioned claimed to enhatce

the rent on the fuluk. IHeld, that the decrce of 1805, ncled upon fur

many yeurs, was conclusive that the feluk wus not dependent on the

zemindari, hut an independent one, within section 5, Regulation VIII of

1793 ; and that, therefore, the zemindars had no right of enhuncement.

agsessed upon the wemindari

Section 67 of the Bengel Tenancy Act, 1885, applies only to rent payable
quatberly.

ConsoLiDATED appeals from one judgment and four decroes
(25th March 1890) of the High Court, affirming decrees (26th
April and 4th June 1888) of the Subordinate Judge of Maimon-
singh.

These appeals were proforred by the two plaintiffs, now appel-
lants, who held separate shares, one a ten annas, the other a four
annas, share, in the zemindari Pakluria Jainsahi in the Maimen-
. gingh District. ITach sued separately on the 10th July 1881 for
enhanced rent, on notice, on a taluk named Taraf Balasuti Dejui,
on which they, and their predecessors in estate before them,
received vent as zemindars from the talukdar, the defondant,
now respondent. This taluk had been granted out of the zemin-
dari belore the Permanent Settlement by a former zemindar,
to whom and his successors the jumma assessed on the (laluk
was paid as rent by the predecessors of the present taluldar.
This having been at first Rs, 9,648 was increased in the Bengali
year 1206 (English 1799-1800) to Rs, 16,369-8-11 ; and this rent
was paid after the subsequent partition of the zemindari pro-
portionately to the holders of the shares therein. When these
suits were commenced the holder of the ten annag share was
Maharani Surat Sunderi Debi, widow of the late Raja Jogendra
Narain Roy. She died during the suit, and was now represented
by Raul Hemanta Kumail Debi, widow of the son, now deceased,
whom she bad adopted to her lale husband, Jogendra Nurain,



216 -

186
TTeaaNTA
Kot
DEs1
2,
JAGADINDRA
Naru Roy
Bauapun.

TIE [NDIAN LAW REPORTS. [VOL, XXII.

The decision upon her claim governed the claim of Hom Chunder
Chowdbri, who Leld Lhe four annas sharo.

Whether the jumma paid on tho taluk as reut to the zemin-
dar was enhanceable by hiny, or not, depended on whether the
taluk was a depondent one, or was independont within the sec-
tions of Regulation VLIL of 1798 relaling to separated faluks,
But it had first to De decided whether a decree ol the Sudder
Dowani Adalut in 1805, and subscquent acts ol thoso through
whom the parties elaimed, had lo{t this an open question.

The facts, in hrief, were that Rani Bhabani, holding the zomin-
dari before the Deconnial Settlement, granted tho leluk bo lor
daughter Tara Devi, a grant confirmoed by Mabaraja Ram Kiishna
Hm‘,— with whom the scttlement was made,  The zemindari then
passed into another family’s possession, but the twlnk remained with
the original one.  Disputes arose as to the amonnt of jumma to be
paid by the taluldar, and in pacticular the suit was institated
which the Suddor Court finally decided in 1803, vig., Bhohindur
Nuraen v, Bishen Nath Rai (1), This was brought on the 12th
December 1800 Dy the then tulnkdur Bishon Nuth Rai, son of
Ram Krishna Rai, ancestor of this respondent, against Bhobindur
Naraen, complaining that the Jatter had obtuined, under Regulation
VI of 1799, an order for payment of vent Ly the talubdar at
the rate of Rs. 16,369-8-8 Ly tho year, against the plaintiff’s
nadly; that sw buing in excoss hy s, 6,720 over his, the plain-
titf's, liability for rent, Ho elaimed the difference.  The definco
wis that an increase of revenue, by way of four years’ rasad
leshi (progressive  increase), had Deen assessed on the whole
remindari of Takhnria Jainsahi at the Decennial Settlemend, and
that the Colleetor had assessed tha proportionate rasad upon the
taluk Balasuli, fixing Rs. 16,369-5-11 as the anunual jumma

for the year 1197 {Buglish 1790-91), so thal the order had Leen .
duly obtained. I'he local Courts differed in their opinions as to |

what the complaining ‘telubdur was entitled 1o receive, but

both would Lave allowed a refand in part. Howaver, the Sudder
Court, on the defendant’s appeal, gave the judgment which, revers-

ing the decrees bolow and disallowing any refund, entered into .

(1) 1 Sel, Rep. 100.
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the mabter of the separation of the taluk, thereby affect'ng tho
present sbate of affairs betweon thoso in possession of the rights
formerly held by the pavties to that suit, The record was stated
al: the hearing of this appeal to heno longer forthcoming, but
the judgment of the Sudder Court appears in their order of the
Lith August 1805, of which the exach words are given in the
judgment of the High Court of the 25th Maveh 1890 (1).

The basis of Maharani Surat Sunderi’s claim was that the
taluk had been areated sincethe Pormanent Settloment, and was
a dependent one within the meaning of section 51, Regulation
VILI of 1793 ; and that this gave ber a clnim in aceordance
therowith and in virtue of section 14 of tho Landlord and Tonant
Aot (Bengal Act VIII of 1869) to the enhanced rent of
Rs. 68,559.

The defendant’s answer was that the talul was not a depen-
dent one, and that the rights which he possessed in it were equal
to those which the plaintiff held in the zemindari, Hem Chunder
Choswdhri’s elaim in referenco to his share was Ds. 4,365-3-4
under the same enactments. The defence to both the elaims of
the zemindars was that the taluk was independent, as a portion
of Pergunna Pakhuria, bearing a proportionate sudler jumma,
or revenue, payable to Government, without there being any
right, either by custom orin any way, to enhance the amount
which had been puid to the zemindars,

The Subordinate Jndge, on the 6th April 1888, dismissed both
the claims to enhance the rates of rent ; but thoe rent in arrear,
at the old rates cluimed at the same time, he decreed He was
of opinion that the decree of the Sudder Court of the 14th Angust
1805 was conclusive, and that tho defendant was a falukdar with
proprietary right within section 5, Regulation VIIIL of 1798, and
did not hold the taluk as a subordinate tonure. On the 4th June
1888, on the same grounds, he dismissed the two other suits, which

the samne plaintiffs commenced in 1885 and 1836 to obtain’

enhanced rates of rent for the years 1289 to 1292,
Appeals by the plaintiffs in all the four suils were laken up

(1) Post, p. 215,
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together and dismissed by a Division Bench of the High Court
(O’Kivssry and Crunper Maprun GHOSE, JJ.)

Their judgment gave a history of the teluk and a stateinent
of the early litigation about the rent of it. They based their
decision mainly on the judgment of the Sudder Court of the 14th
August 1805, which they considered to be conclusive on the right
of the talukdar to have separation. Having stated the proceed-
ings that led to the appeal to that Court, they continued thus :—.

Lu tlis stute of the case, and upon the facts bofore them, the Swlder
Dewani decided that the telubder had not o mokurari dslemrard interest
in the lawd, that, in faet, these words did not occur in the doeds of sale in
favor of Rani Tara, nor had the grantes paid the seme jumme from twolve
years prior 10 the Decennial Sottlement. They then say : “For theso
reasons it is finally decreed snd ordered that the decree of the Judges of
the Provineial Court, datel the 22nd March 1804, be et nside, aud that of
the District Judge, dated the 12th December 1801, allowing the jumma
of Rs. 18,452-11-18 guadas, be modified, and the cluim of the respundent
fov the excess jumma of Rs. 6,720-14-11 gundus be digallowed and
dismissed ; that (he amount which, by ezecution of those two decrees, hus
been awarded to the respondent from the appellunt, be refunded to the
appellant by the respondent with intersst atthe rate of Re. 1 per cent per
month. As Doyaram Chuckerbutty, the naib of respondent, executed,
on 20th Junuary 1796, in the presonce of the Judge of Mahwousing, in fovor
of the appellants, an ibrarnama to the effect that the respondent had objeclion
to the (payment) of rasad, &c,, in the jumma of Rs. 16,360-8-11, Lfor which
reason he has made an appeal, therefore he (the cxecutunt) would pay to
him, during the pendency of the appeal, the rent according to the above
mentioned jumma. In ovdor to avoid dispute and trouble and costs of the par-
tics, it seems proper that on nccount of the past years and the present yoar
as well #8 of the years io come, till ssparation of the respondents
falul: frow the zemindari of the appellnts, the rospondent should pay
rent to the appellant according to the aforesaid jumma. But s this is a
suit siwply on account of the excess jumma of 1206 B. S8, thercfore it
is not proper to pass any order in the decision of this suil with respect to
the payment of the bulunce of the aforesaid jummau, From the deeds
of eule and documents filed Dy the respondent, tuluk Bulasuti and othens,
the property of the respondent, iy fit to be scparated from the zemindad
of the appellant according to the provisious of section 5, Regulation VIIL
of 1798. The respondent hag, within the time prescribed by scolion 14,
Regulation T of 1801, filed a petition for the sepuration hefore the Colleator’
of the district ; therefore itis necessary that acecording 1o the order of the Gol-/
leetor of 2nd Magh 1208 B, 8., the respondent do file before the Collector all.
the documents relating to Lis fulul with a copy of thiy decision, so that the *
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gaid Collector do in future deduet, according to the provisions of seotion 10,
Regulation I of 1793 and section 8 of Regulation I of 1801, the sudder
jumma of the talul of the respondent from the sudder jumme of the
zemindari of the appellants, and separate the fuluk of the respondent
from the zeminduri of the appellunts.”

The order of the Sudder Court concluded by providing for
0568

Petitions for separation followed, and orders were made by the
Collector. On the 30th Decembor 1808 the Board of Revenue,
referring to the Sndder Court’s decree, wrote that the talukdar was
entitled to havo his tulul separated from the entive estate of
Pakhuria, the jumma allotted on it to bear the same proportion to
its actual produce as the gumma of the entire estate bore to the
produce of the latter, and that until this could be ascertained the
talukdar was to pay to the zemindar an annual jumma of
Rs, 16,369-8-11,

The judgment of the High Court, after referring to numerous
other proceedings and causes of delay, summed up that there could
be no doubt that the Sudder Court had declaved the talikdar
entitled to separation, being an indopendent tulukdar, and in
equally expross terms had declared that until separation the talul-
dur should pay the above jumma. The Sudder Court had jurisdic-
tion thus to declare, The High Court concluded its judgment in
the words set forth in their Lordships’ judgment,

On this appeal,—

Mr. R B, Finlay, Q.C., and Mr. €0 W, drathoon argued
that the rvont could be enhanced, the fulné being one subordi-
nate to the zemindari, and never effectually separated from
it.  They referred to the repeated commencement of proceedings
to effect the separation, and argued that the steps necessary to
complete it had never been tuken. The intention hardly was to
have a separate tuluk in the early stages, as nothing lad been
done at the Decennial or Permanent Settlement to have the separa-
tion effected at o time when it would have been readily carried
out. The appellants were not concluded by the statements in the
order of the Sudder Court of the I4th Angust 1805, The question
of the independence of the taluk had not been contested on what
might be taken as o diveet issue of a sufficiently definite kind raised
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botween the parties, and the most that the decree had decided was
that at that time the talukdar might, ou proper steps being taken by
him for the purpose, havea separation carried out. It was contendad
that in the long course of proceedings no separation had been
effected, and the taluk had remained a dependent ono,

Mr. 7. H. Cowde, Q.C., and My, 2. V. Doyne, for the respond-
ent, were not called upon as to the question of the right to enhance
the rent. .

Their Lordships® judgment was given by

Lorp Maonagmrey,—The appellants are the zemindars of a
ten-anna and a four-anna ghare in the zemindari proporty called
Pakhuria Jainsahi, in the District of Maimensingh. The respond-
ent is talukdar of a taluk called Balasuti, forming part of that
zemindari, The object of the fonr suits, which were brought by
the predecessor in title of Rani Hemanta Kumari Debi and hy
Hem Chunder Chowdhri against the regpondent, was to obtain
from him enhanced rents in respect of that taluk. The main
question to be decided in these appeals is whother the Courts
below were right in holding that the appellants were precluded
by a decree of the Sudder Dewani Adalut from demanding a
larger rent from the respondent than Rs. 16,869-8-11, or {rom
disputing the iudependent nature of tho respondent’s taluk
The decree of the Sudder Court was proneunced on the 14th
August 1805, By that decree the (lourh expressod the opinion
that the then defendant, the predecessor iu title of the respon-
dent, was entitled to have his ¢aluk detached from the plaintift’s
zemindari, and that in the meantime, and until separation tock
place, the ront of sicea Rs. 16,869-8-11 should continuo to be paid,

The solo objection to treating that decreo as absolutely binding
comes to & question of form. Itis said thatthe opinion of the
Sudder Court was expressed in the form of a recommendation and
not in the form of adecision. That undoubtoedly is so ; but it
was an expression of opinion by a Court which was perfectly
competent to deal with the matter, and it must be borne in mind
that ab that time the pleadings, if there were any pleadings, wore
not very strict or very formal. Beyond that, it appears that from
the date of the docree unfil the prosent question arose, both
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partics, zemindars amd talukdars alike, have trcated that expres-
ston of opinion as binding.

Procesdings were talken soon after the deores to obtain an
actnal separation.  Thoso proceedings lasted for akout fifty years.
They were carried on with more or legs aclivity, until the year 1854
when they came to an end, not in consequence of the vight of the
predecessor in title of the respondont to a separation being dis-
puted, but becanse of the intervention of the Government.

The first of the four suits now pending was brought in tho
year 1882, Both Courts have decided the suits in tho respon-
dent’s favour. In the judgment of the High Court pronounced
in all the suits the view of the Court is expressed as follows:
“The suit, as laid, is a suit against an independent talukdor
alleged to be a dependent talwkdar under the Regualations;
and it appears to us qnite clear from the decision of the
Rudder Dewani Adalut that it was decidel between the parties
that, instead of being « dependent taluk, it was an inde-
pendent taluk, within the meaning of seotion 5, TRegulation
VIIL of 1795, and that that decision had been acted upon hy
both parties for nearly fifty years.,” In that view their Lordships
entirely concnr.  They ave of opinion that there is no foundation
whatever for these appeals on the main question of the enhance-
ment of rent,

A subordinate question arose in Appeals Nos. 20 and 21 of
1890 with vegard to the interest on the rens in arrear. It appears
that there are some arrears which have become due since the
Bengal Tenancy Act, 1885. The Subordinate Court held that
intorest was to he ealenlated monthly on the arvears; but the
Tigh Court held that under the provisions of that Aet, as
regards arrears which became due after the Act came into force,
the intorest should be caleulated quarterly. It appears to their
Lordships that the High Court were wrong, and that the provi-
sion in section 67 of the Act, on which they relied, only applies
to cases where the rent is payable quarterly. Here it is not
disputed that the vent is payable monthly, and on rent in arrear
it appears to their TLordships that interest ought to be calculated
monthly, This is » matter which bas not added at all, or if at
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1894  all, only to an infinitesimal degree, to the costs of the appeals, and
their Lordships think thal this variation ought to make no ditfer-

NS HUN
I{II)IMARI ence as to the costs,
zE;m Altheugh hy the judgment of the High Court the jndgmout

Jﬁ?fl?}[ e of the Subordinate Court was viried in - the ahove rospoct, the
BamavuR. doerecs drawn up by the Iligh Court confain no suclh variation,
but simply dismiss the appeals from {lie Subordinate Court with
costs. The deerces of the Tligh Court are comsequently right
and shonld be affrmed.  Their Tordships will hunbly advise
Hor Majesty accordingly. The appellunts must pay the costs

ol these appeals, o
Appeuls dismissed.

Solicitors for the two appellants, R ni Hemanbe Kumar
Dehi and Hem Chunder Chowdhei s Messra, 7% Lo, Wilson * Co.

Solicitars for the respondent : Messvs, Burrow * Rogers.
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POt GURDYAU SINGIH (Derexpaxnt) ¢ RAJA or TARIDKOT (Prarwrive.)

JISM0 [Appeal from the Chicl’ Court of the Punjab.]
fune 29,
July 28,  Foreign Court, Judgment of—Suits in British Cowrts on  Judymenls and.

Decrees of Courls established in recognised Foreign Slates—Territorial
Jurisdiction of each sepurale Slule in personal wetions— Civil Progeduve
Code (Act XTIV of 1882), sections 431, 434 ‘

Jurisdiction, boing properly territorial and ntinching, with certain restric.
tions, upon every person  permanently or temporarily residoub  within the
territory, does not follow o foreignor, allor his withdeawal thence, living:
in another State.

As to land within the teritory jurisdiction slways exists, and may
exist over moveables within it j und oxisty in questions of siutus, oc sue-
cegsion, governed by domivile, Bul no lerritovial legislation can give
jurisdiction, which a Court of & Toreign Stale ought to recoguize, over an
abgent foreigner owing no allegiance to the Stato so legisluting,

In a personsl action, 1o whith none of the above causes of jurisdiction
apply, & decres pronounced by a Cowt of & Toreign State in abseniem, he-
Intter not having submittod himself toils authority, is by international law-
a pullity. .

Not to the Courts of the Stute in which tho cause of action lmaurisen,"‘

OPresent: Tt Earr of SELDORNE, Lomns WAmsoN, Tlonmouss, Mac:
XAwETEN, Mormis and SHAND and Siv R, Covot, :



