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IS W  Umler section 53 of the Transfer of Property Act, Avliere a

ti'ausfar' is mtido grakdtotislj for a grossly iiiaJc(|uiite coiisidora- 
tion, the triuisfor maybe presiiinGtl to liavebeen made to defraud or 
defeat creditors. But in addition totliat presumption the transac-

JoaiiuA
V.

AU.IASCK
Bank of ----------------
SwLA. pf Xg78 i,vas carried out in a most utiusnal way, and iu the

only way in which seci'eoy could he maintainod. The deed of ap
pointment was not given to the trustee, and no notice of it appeared 
in the title. On the contrary it  was kept hy the lady herself who 
was one of the ueslui que trusts. By this unusual procedure the 
settlor and the trtistce were enabled to raise from time to tinie large 
smus of monoy by inducing the persons who advanced tiie luoney 
to them to believe that the wlioie title lay in the lady and the 
trustee. It seems to us, therefore, a fair inference that this 
u n u s u a l pi'ooedui-e was adopted by the lady in 1878 with the inton- 
tion of enabling herself and the trustee to obtain money by show
ing a com plete title in themselves and yot to prevent the lenders 
froni realizing their money.

We think, therefore, that the decree of the Court below is 
cen-cet, and this appeal must be dismissed.

Appml dismissed, 
Attornevsfor the appellants: Messrs. Greyory rf' Jones. 
Attorneys for tlio respondents ; Messrs. Diiincm, Bohtnson 

(J‘ S/Kirh’s ; Mi'ssrs. Llarnss Sj Simmons. 
j, V. w.
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-------------- jIIiM CHUNUEK OlIOWDHRI (PiAimim) v. JA(U1)INDRA NATH

IlOy BAIIADDU (llnwiNDANT.)

[On ajipcal from the High fiourt at ('uhaitta.]
Euhiaceiitait o f  ro.nl— hdqjm dniit tiiliik farinerlj/ ]mrt i>f n ai>mmihri— 

J^ecrpe. o f  ISOS— Regulation V I I I  o f  1703, HectioDn r>i and 78~-Jkmjal' 
Taunw y Ac/., ISSS, section 07.

A (IfL'reu of Llio Suilduv Ucwiuii Ailalut in 1805 iliicl(ir(«i (liiit a i/duh wsa 
ill to be aepiiriitiid I'riiiii tliu zu]iii[i(l!U'i of M'liiuh it liuil iiiiyiDiilly betiu pijtt 

Pffisent; LoiiDS UoiiiiocrsH, AIacnagutkk luul Muiims, uiid li, 
Couch,



acoordiUf; to tlie pi'ovisious of bccUou 5, Regulatiou VI [I of 1793. Tlia igfji
tlecii-ee direoted thiit, luUil separaLioo, rent alioiild be paid by tlio talukdar '
to the zeiniiular, “ according to tlia jmmui idready aaseaaod upou tlio taluJe,” KuuAia
th is  reveiiu« to b e , ou th e  sep iira liu ii buiiig elTuctcd, d ed u c ted  Jii'Oiii tliii t D j£J1I

assessed upon tlio Keuiiiidari. ,
JAGADINUUA

Procoodiugs witli a view to sopiirntinai tben cunliniied, bu t litigation  N a tu  Ilu r 
ttud delays ensued, w itli the resu lt lliiit uo sepaiiitioii liad boon eficcted U auaD uu. 

w hen those suits were iu«titiited in 1882 and 1886. In  these, the holders 
o f  shares into which the zeiiiindari liad been piirtitioneJ dalined to eiiliiince 
the ren t on the hiluJc. Held, th a t the decree o f 1805, actod upou fo r 
m any yaiu's, was couclusiv'e th a t tlio taluh  was not dupeadeiit ou the 
siemiudari, hut an independent one, within aectioa 5, Uegidation VIU of 
1793 ; and that, therefore, the zeniindard liad no righ t of enhaucem eut,

Section G7 of t;he Bengal Tenancy Act, 1885, applies only to rent payablo 
qnaitorly.

CONSOLIDATHD appeal.9 from one jutlguient and foitr d«croes 
(25tli Maroli 1890) of tlie liig i. (Jourt-., atBmiiiig docroeis (2Gtli 
April and 4tli June 1888) of the Subordinate Judge of Maimou- 
siugh.

Tliese appeals were preferred by tte  two plaintiffs, now appel
lants, who held separate shares, one a ten annas, the other a four 
annas, share, in the zemindari Pakhuria Jainsahi in the Mainien- 
giugli District. Eaoh sued separately on the 10th July 1881 for 
enhanced rent, ou notice, on a taluk named Taraf Balasuti Dojtii, 
ou which they, and their predecessors in estate before them, 
received rant as zemindars from tho talukdar, the defoadant, 
now respondent. This taluk had been granted out of the zemiii- 
dari before the Permanent Settlement by a former zemindar, 
to whom and his successors the jxumm  assessed ou the ialuk 
was paid as rent by the predecessors of tho present talukdar.
This having been at first Rs, 9,648 was increased in the Bengali 
year I'iOG (English 1799-1800] to Rs. 10,369-8-11; and this rout 
was paid after the subsequent partition of the zemiudari pro
portionately to the holders of .the shares therein. When these 
suits were commenced the holder of the ten annas share was 
Maharani Surat Suiideri Dehi, widow of the late Raja Jogendra 
Narain Roy. She died during the suit, and was now represented 
Isy Raui Eemanta Kumaii Debi, widow of the son, now deceased, 
whom she had adopted to her lale husbandj Joj^endra Narain.
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IR'11 TIk! decision upon her cliiini governed tlio claim of Horn Glnmder
' '-’lio-VT(Jliri, who lield llio four aniKis sluiro,

WlietliiU' the jnmma paid ou the laink as rout to tlio zoniiii- 
V. dar was enhaticealjlo Ly liim, oi' not, di^poiideil ou whotlier tlie

'̂ Natu Koŷ  was a dopondcnt one, oi' was indopeiiiloiit 'wilJiin tlie sac- 
Bauaddii. tious of Tte»uktion Y i l l  of 17iJ3 reliitiiiy- to separated Utliiks.

iiut it had first to bo decided wlietJiev a dei-roo of the Kuddev 
Dewiiui Adahit in 1805, and suliscqiKnit acts of thoso through 
whom the parties claimed, had loft this an opun question.

Tlif! fiiots, in brief, wore that Rani I5ha))ani, hohling the zemin- 
(hiri l)eib]-e the Deconuial Settlement, granted tlio Uilnh to her 
daughter Tai'a Devi, a grant confirnied by Maharaja. Ram Krishna 
lial, with whom the settlement was made. The Kemindari then 
piissed into another family’s [aissession. but thu Uilv.k remained with 
tha oi'igiual otio. Uisjiutos aroso as io tlio ainoniitof jnmma to he 
[laid 1))̂  the UiluMar, and in partioidar tll(̂  suit w'as instituted 
which tlie Sudder Clourt liiuill)' decideil iu .180;'), t’/s., Bhohimhir 
Is'araen^. Bishen. Naih Riii {I). This was brought on the 12th 
December 1800 by the then t<dnkdur ISishon Nath Rai, son of 
Kani Krishna Hai, ancestor of this res[)ond(‘ut, against Bhobindur 
Saraen, complaining that the latter had obtained, under Regulation
VII of 1799, an order for payment of rent by the talukdar at 
ihe rate of Rs. IGjI-itiO-S-S by tho yenr, against the plaiiitifi’a 
itail/; tliat siini being in excess by Es. 6,720 over his, tho plain- 
titf’s, liabUity for rent. He claimed the dilTerenco. TIk! defence 
was that an increase of revenue, by way of foru' years’ Tamil 

heshi (progressive increase), had been ass(;ssed ou the whole 
Kemindari of Taldmria Juinsahi at ihe ne.connial Settlement, and 
t!iat tho Oollector had assessed the propoi’tionato rasad upon i,he 
t.ahik lialfisnti, fixing Us. 1 G,3G9-‘' - l l  as the anuuul j-iiHima 
for Ihe year 1197 (English 1700-91), so thal. the order had been 
duly obtainod. I'he loeal Courts differed iu their ojiiinions as to , 
what the conipkining taluMar was eutitloJ to recoive, but > 
both would have allowed a refrmd in part. Howovor, tho Sadder 
fJourt, on the defendant's appeal, gave the jiidgmoiit which, revers
ing the decrees below and disallowing any refund, ontored into

(1) 1 Hef ticp. 1(,0.
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1-lu! i iia t l-c r  o f  llie separation of the talnl, thoroliy affect’ng fclio T894 
prosout statoof affairs between tlioso in possession of tlie rigiits 
formerly liold by the parties to that suit. The roeord was stated lvnMA.iu
at tlia hearing o f  this appeal to ba no longer forthcoming, but 
th e  judgment of the Sudder Court appears in their o r d e r  o f  

14tii August 1805, of which the exact words are given in th e  B a i ia d u e .

j u d g m e n t  of th e  High Court o f  tbo 25th March 18U0 (1).

The basis of Mahnrnni Snrat Sunderi’s claim was that the 
kZu/i: had been oreate.d since the Permanent Settleraeiit, and was 
a dependent one within the meaning of section 51, Reguhition 
V l l l  of 1793 ; and that this gave her a chiiin in accordaDco 
therowitb and in virtue of section 14 of tho Landlord and Tenant 
Act (Bengal Act V l l l  of 1869) to the eiihaucoJ rent of 
Us. C8,55y.

Tho defendant’s answer was that the tahh  was not a depen
dent one, and that the rights which he possessed in it were er[ual 
to those which the plaintiff held in the zeniindari. Hem Chnnder 
Ohowdhri’s claim in reference to his share was Ks. 4,365-3-4 
under the same enactments. The defence to both the chums of 
the zemiudars was that the taluk was independent, as a portion 
of Pergunna Pakhuria, bearing a proportionate sudder Jumma, 
or revenue, payable to Government, without there being any 
right, either by custom or in any way, to enhance the fimonnt 
which had beeu paid to tho zemindars.

The Subordinate Judge, on the 6th April 1888, dismissed both 
the claims to euhance tbo rates of rent ; but tho rent in arrear, 
at the old rates claimed at the same time, ho decreed Ho was 
of opinion that the decree of the Sudder Court of the 14th August 
1805 was conclusive, and that tho defendant was a tahikdar viilh 
proprietary right within section 5, Regulation V l l l  of 1793, aud 
ilid not hold the tduk  as a subordinate tonura. On the 4th June 
1888, on the same grounds, he dismissed tho two other suits, which 
the same plaintiffs comraenoed in 1885 aud 1886 to obtain" 
enhanced rates of rout for the years 128i) to 1292.

Appeals by the plaintiffs in all the four suits wero taken tip

(1 )  rosl, p . 21G.
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1894 togetlier and tliaiiiissed by a Division Ban oil of tbo High Court
H E M A N rT  ( O ’ K i n i s a l y  a n d  C h o n d e r  M A D H ifiJ  Gsosis, JJ.)
Kdm.uu Tlieir judgment gave a history of the taluk and a statement

of the early litigation about tho rent of it. Thciy based their
^Nath decision mainly on the judgment of the Sudder Court of the 14th

B a h a d d r ,  August 1805, whioh they considered to ho conclusive on the right 
of the tdulcchr to have separation. Having stated the proceed
ings that led to the appeal to that Court, they continued thus :~

111 this aUita oJ; the case, and upon the facts hoforo them, tho Sudder 
Dewiiiii dccided that the taluhdar hud not a moJiumri isleiiimri iutertist 
ill the hiud, that, m fact, these words did not occur iu tho doods of sale in 
favor o£ Hani Tara, nor hiid the griintoo paid tlie sainojii?)u?M from twolva 
yeara prior to tlie Decennial Sottlonieut. Tlioy then Bay : "For these 
rcasoiiB it is fioally deuieed and ordered tl\at the dooroe (lE tho Judges o£ 
tlie Provincial Court, date] the 22nd I\Iarch 1804, be set aside, and tliat of 
the District Judge, dated the 12th Deceiuher 1801, allowing theyammt! 
of Es. 13,452-11-18 gumlas, bo modified, and the claim oE the respondent 
li)i' the excess jitnma of Es. 6,720-14-11 gwidus bo disallowed and 
diamissed ; that Ihe amount whicli, by esecutiou of those two docrees, lius 
been awarded to the respondent from the appellant, be refunded to the 
appellant by the respondent with interest at the rate of Be. 1 per cent per 
month. As Doyaram Chuckerbutty, the nail) of respoudont, executed, 
on 20th January 1706, in the presenoo of tho Judge of Mainioiisiug, iu favor 
of the appellant B, an ihmrnama to the efEoct that the respondent had ohjeolion 
to tho (payment) of nisaJ, &c,, in thejiimma of Ks. 10,360-8-11, for which 
reason he luis made an appeal, therefore he (the oxecutaut) would pay to 
Uini, during tho pendency of the appeal, the rent according to the above 
mentionedyMiJWHM. In order lo avoid dispute and trouble and costa of the par
ties, it seems proper that on account of (he past years and the present year 
as well as of the years to come, till separation of the respondent's 
tuliili from the zemindari of tho appellants, the rospondcut should pay 
rent to the appellant according to the aforesaid jumnia. But as this is a 
suit simply on account of the excess junima of 1206 B. S , therefore it 
is nut proper to pass any order in the decision of this suit with rospeot to 
the payment of the bahiiice of the aforesaid jmiiina. from the deeds 
of sale and documents filed by the reapondeut, kfe/j Balasuti and others, 
the property of the respondent, is fit to ha Bcparuted from (he xomindari 
of the appellant aeeotding to the provisious of section 5, Ilugulation VIII 
of 1793. The respondent has, within tho limo proscribed by section 14, 
Bcg’ulaliou I of 1801, filed a petition for tho separation before the Collentor 
of the district; therefore it is necessary that aecoonliiig lo the oi-dorof theOol-; 
loctor of 2nd Magh 1208 B, S., the respondent do file before tlie Collector all 
the doiiunieuts relating to his widi a copy of thin deciaiou, aothattlw
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said Collector do in futuro deduct, fiooonling to tlie provisioiifl o f section 10, 1894

Beg'uliitioa I of 1793 nud seotiuii 8 of Ileguliitiou I of 1801, the suilder ----- '
juinma of the tahh  of tlie rospondeiit from the midder jumma of tlis liuirAHl
zemiiidiiri o£ tlie appollanis, and separata tho la lu k  o f the respondent D eh i
fi'oiii tlio neinindavi o£ the appelliusta.” ^

J a g a d in d h a

The ordei' of tlie Sudder Court concluded by providing for Nath Koy
, ■ B a iia u u h .costs.

Petitions for separation followed, and orders were raadeljy tlie 
Colleotor. On the 30tli Deceinlier 1808 the Boar<l of RevQiiae, 
referring to the Sndder Court’s decree, wrote that the talukdar was 
entitled to have Ms hiiuk separated from the entire estate of 
Ptikhuriii, the jumma allotted on it to hear the same proportion to 
its actual produce as the jumma of the entire estate bore to the 
produce of the latter, and that until this could be ascerfained the 
talukdar was to pay to the zemindiir an aaiiuul jumma of 
Ks. 10,309-8-11.

The judgment of the High Court, after referring to nuniei’otis 
other proceedings and causes of delay, summed up that there could 
be no doubt that the Sudder Coui’t had declared the talukdar 
entitled to separation, being an independent tdluMar, and in 
equidly express terms had declared that until separation the tahk-  
dar should pay the above j/MmiHa. The Sudder Court had jurisdic
tion thus to declare. The High Court concluded its jud ĵnrent in 
the words set forth in their Lordships’ judgment.

On this appeal,—
Mr. U. B , Fmlmj, Q.O., anil Mr. C'. TF. Jratlwon argued 

that the rent could bo enhanced, the icdn/i being one subordi
nate to the zenuudari, and never effectually separated from 
it. They referred to the repeated comraencomeut of proceedings 
to effect the separation, and argued that tho steps necessary to 
complete it had never been taken. Tlie intention hardly was to 
have a separate tcdiik in the early stages, as nothing had been 
done at the Decennial or Permanent Settlement to have the separa
tion effected at a time wdien it would have been readily carried 
out. The appellants were not concluded by the statements in the 
order of the Sudder Oourt of the l-lth August 1805. Tho question 
of the independence of the taluJe had not been contested on what 
might be taken as a direct issne of a sufiicieutly definite kind raised
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1804 between the parties, and the most that the decree had docided was 
that at that time the talukdar might, on proper stejis being taken by 

KuKAiii liiin for the purpose, have a separation carried ont. It wag contended 
that in the long course of proceedings no B(!i)aration had heen

Ja q a m n d ra . ejJected, and the taluk had remained a dependent one.
Na'i'H Uor
Baijadur. Mr. 2\ IL  Coivie, Q.C., and Mr. Jl. F .  Doipie, fortho respond

ent, were not called upon as to the question of the right to enhance 
the rent.

Their Lordships’ judgment was given by

L o r d  M A O N A G ETB sr.—The appellants are the zemindars of a  

ton-anna and a four-anna share in the zemindari property called 
Pakhuria Jainsahi, in the District of Maiineusingh. The respond
ent is talukdar of a tahk  called Balasuti, forming part of that 
zemindiiri. The object of the font suits, which were brought by 
the predecessor in title of Rani Hemanta Knmari Debi and by 
Hem Chnnder Chowdhri against the respondent, was to obtain 
from him enhanced rents in respect of that talvk,. The main, 
question to be decided in these appeals is 'whether the Courts 
below were right in holding that the appellants were ])rocludod 
by a decree of the Sudder Devvani AJalut from demanding a 

larger rent from the respondent than Rs. 16,369-8-11, or from 
disputing tiie independent nature of the respondent’s taluh 
The decree of the Sudder Court was pronounced on the 14th 
August 1805. By that decree the (Jourt cxpressoil the opiiiiou 
that the then defendant, the predecessor iu title of tho respon
dent, was entitled to have his taluk detached from the plaintiff’s 
zemindari, and that in the meantime, and until separation took 
place, the rontof sicca Rs. 16,369-8-11 should contiuuo to bo paid,

The solo objection to treating that decreo as absolutely binding 
conics to a question of form. It is said that the opinion of the 
Sudder Court was expressed in the form of a recommendation and 
not in the form of a decision. That undoubtedly is so ; but it 
was an expression of opinion by a Court which was perfectly 
competent to deal with the matter, and it must be borne in mind 
that at that timo the pleadings, if there were any pleadings, wore 
not very strict or very formal. Beyond that, it appears that from 
tho date of the decree until the prosoiit question arose, both
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parties, zemindars aiul alike, have iroated lliat ospres- 1894
sion of opinion as Linding. I I e m a n t a .

Proceedings wore taken soon after tie  deoree to obtain an 
actnal separation. Those proceedings la.sted for about fifty j'ears. “■
They were carried on with more or less activity, nntll the y e a r  1854i H a t h  ){» t 

wlien they came to an end, not in consequeiico of tlia right of the ^^“ADUii. 
predecessor in title of the respoiidoiit to a separation t)eiiig tiis- 
jmted) but heoause of the intervention of the Government.

The first of the four suits now pending was brought in the 
year 1882. Both Courts have decided the suits in tho n-spoii- 
dent’s favour. In the judgment of the High Court pronounced 
ill all the suits tlie view of the Oourb is expressed as follows:
“ The suit, as laid, is a suit against an iudependent takiMar 
alleged to he a dependent fahi'Mar under the Rfgulatious; 
and it ap[)ears to us quite clear from the decision of tha 
Pndder Dewani Adalut that it was deoide.l between the parties 
that, instead of being a depeiident taluk, it was an inde
pendent tahik, within the meaning of section 5, Eegulation
V III of 179?», and that that decision had been acted upon hy 
both parties for nearly fifty years.” In that view their Lordships 
entirely concur. They are of opinion that there is no foundation 
whatever for these appeals on the main question of the enhance
ment of rent.

A subordinate question arose in Appeals Nos. 20 and 21 of 
ISOO with regard to tlie interest on the rent in arrear. I t  appears 
that there are some arrears which have beconje due since the 
Bengal Tenancy Act, 1885. The Subordinate Court held that 
interest was to be ealculated monthly on the arrears ; but the 
High Court held that under the provisions of that Act, as 
regards arrears wluoh became due after the Act came into foroe, 
the interest should he calculated quarterly. It appears to their 
Lordships that the High Court wore wrong, and that the provi
sion in section 67 of the Act, on which they relied, only ap[>lies 
to cases where the rent is payable quarterly. Hero it is not 
disputed that the rent is payal)le monthly, and on rent in arrear 
it appears to thoir Lordships that interest ought to bo calculated 
monthly. This is a matter which has not added at all, or if at
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189-t all, only to an inBnitesim al acgroo, toilie costs o f  tlio appoiiU, and 

their Lordsliips tliink llu ii (liis vai'iatioii oiifflifc to juiiko no difl'cr-

IviTJURi cnee as to tlm costs,

V. Allhongh by llic jnrlgint'iit of tlio Cmiri tlio jiiilgmoiit
^NwiiT o'y of’ tlw Suliordioate Court was varied in tlio al)OYO ronpocit, tli«

Bahadur, ducrecs drawn np Ly tlio Court contain  no sucli Yiiriatiun, 

but simply dism iss tk i appeals from tlui Sulm rdinato Court ’ivitli 

costs. Tlio ducroes of tlio 111̂ 11 Court arc consiKiiuintly riglit 

andslio iild  be ixfErmod. Tlioir Lordsliips w ill lunnbly  advise 

l io r  Maji'sty accordingly. Tlio u[ipi'llunts m ust pay tlu) costa 

o f tlioso appeals.
A'ppi'uh tUsmis.ied.

Solicitor.s for tlm two appollanlfl, R ni li('mnul,a Kuniari 
Dolii and Hem Clunuler Chowdln'i: Mi ŝsrs. T. L. Wilson </■ Co.

Solicitors for tlio I'cspondont: Messrs. Barrow (/■ Rwjen.
0. B.

p ^ G D E D Y A L  SINGH (Dei'ENDant) i\  RAJA oi.' FAJlIDKOT (,Pi,ArnTirF.)

1894 [Appeal from tlie Cliiuf Com't o f ilio I ’unjab.l
Jwm23. “
Jiily 28. Foreign CoiiH  ̂ Judrjment of— Hitihf Britlak Courts on Jiuh/mpnte and:'

Decrees of Couris estaUuhed in ncof/niard Fornt/jii f̂ tate.sf—Tm'itorlnl
Jm'/sdktion o f each sqnimlc Sltile in perm m l actions— Chil Pmedure
Code (lict X I V  o f ISSS), scotions 431, 4Sd.

Ju risd ic tion , lio in g  p roperly  fcorritorial and n ttiu ih in ff, w i l l i  o c r liiin  rcstnc- 

tians, upon every pprsnii pon im iiG iiU y or to itipora i i l y  rc s id e iit  w ith in  the 

territo ry, floes not fo llo w  a fi)re ig iio r, a lte r  h is  w itU dnuvu l tlienee, liv in g  

in  ano llio r State.

As to land within the territory jariadiclicm aUvayH exists, and may 
exist over inovealilca within it ; and exists in questiouH of or snc- 
cession, governed by domicile. But no lurriiorial legirilation can pivo 
juriarliotion, wliieli a Court of a Foreign Hlate ought to reeoft'iiize, over an 
absent foreigner owing uo allegiance to the State su legislating.

In a personal action, In which none of. the above causps of juriscliclion 
apply, a docroe pronouiiecd by a Court of a Iforeign fitate !)* uZi.S6(i/cm, the- 
latter not having submitlod hiuisolf to its (uithority, is by international law 
a Diillity,

Not to the Courts of the State in whieh the cause of action has iirison,

’̂ Present; T h e  JS a r l of Se ld oen e , Loan.s W a ts o n , IIo m io csE , MaOi 

NAUETI5N, M o rb is  and S h a n ii and S ir  B . C o ric ii,
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