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In the case of Joydeo Singh v. Harikar Pershad Singh (1) the
period of six months had been allowed o expire without any pro-
secution being instituted, and a fresh sanction was applied for and
obtained., But this Court held that, even assuming that a fresh
sanction could be granted, a point which the learned Judges did
not decide, it should not have been granted unless some explana-
tion was given for the omission to ecommence tho proeeeding
within siz months, and the order for sanction was set aside. In
the present case we think that the proceeding, not having been
instituted within six months from the date of the sanction, the
Magistrate had no power to take ¢ognisance of the offence, and
his proceedings therefore are vold. Mr.  Leith has drawn our
attention to the provisions of section 537 of the Code, but that
section is expressly made subject to the provisions before conlain-
ed, and we cannot therefore suppose that it was intended to over=
ride the provisions of section 195, Nor can it refer to a case in
which the want of sunction was directly brought to the notice of
the Magistrate at the commencement of the proceedings before
him. Nor can we say that there has not been a failure of justice
in the prosecution of the petitioner after the period, for which
the sanction was in force, had expired. We accordingly make
the rule absolute und quash the commitment of the petitioner.
The petitioner will be discharged.

H T OE Rule made absolute and commitment quashed.

APPELLATE CIVIL,

Before My, Justice Trevelyan and Mr, Justice Hill.
GUNGA NARAIN GOPE (Prawymrr) » KALI CHURN GOALA
AND OTHERS (DEFENDANTS.) %

Transfer of Property Aot (IV of 1882), section &4—Delivery of possession
under deed of sale unregistered where vegistration is optional—Delivery of
property—Share in o tank—Tangible immovendle properiy—=Question
of fact—Second appeal.

The Befendants purchased a share in a tank in 1884, andthe considera-
tion being of a less amount than Re, 100 and registration therefore opliona?

¢ Appeal under section 15 of the Letters Patent No, 39 of 1894 againgt -

the decree of the Hon'ble Henry Beverley, one of the Judges of this Cowrt,
dated the 17th of May 1894 in uppeal from Appellats Decrse No. 1132 of 1893,

(1) I 1 RB., 11 Cale., 577,
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1804  the deed of sale wes uuregistered. In 1886 the plaintiff purchwsed the
R samo share fromn the sane vendor under o rogistered deed of sule, 1L was
gxf&‘;{ found on the faets that the phnintiff pwchassd with notiee of the  defend-
Gore  anls' previous purchase, and that the defendunts had possossion of the
I(Amvdumm purchased share from the date of their purchase. el orl‘ appeal u'n('ler
Goass, | the Lietters Patent of the High Court, by Terveryay, 4., upholding the devision
of Bevernry, J., (i, J,, dissenting), thet the possession obtained by the
defondants was a suffivient “ delivery of the property 7 within the mesning of
gaction B4 of the Transfer of Property Act. Mukkan Lall Pl v. Bunku

Belari Ghose (1) referred to.
Per TrrvEnyay, J.—It is not necessary that there should be any formal

making over of posgession.

Pep Thnn, J—When the owner of immoveablo property of a valuo loss than
Ra. 100 lus executed to the intending buyer an ingtrument purporting to trany-
Tor the ownership of the property, and the instrament has not been registered,
but the ntending buyer has been pluced in possession, the cffeet to bo attei-
Luted to the delivery of possession depends on the intentiou of the parties,
which is  question of fact that cannet be determined on second nppeal,

Teis was a suib for declaration of title to, and recovery of
possession of, & two annas share of a tank,

The plaintiff was the owner by inheritance of a two annas
share in the tank, and the defendants 1, 2, and 8 oach also owned
2 two annas share. The remaining eight annas share was owned
by two widows Felumoni Goalini and Nayanwoni Goalini,

The plaintiff alleged that he purchased the eight annas share
of the tank nnder a vegisiered deed of sale oxecuted in his lavour
by Feluwoni and Nayanmwoni iu Assin 1293 (September 15886) ;
that in 1205 (1883) he sold his ancestral two annas sharo and
also six anuns of the share ho had purchased to other persons
who were made pro formd defondants in the suit; and that in
1298 (1891) the defendants 1, 3, and 3 refusod him any share
in tho produce of the tank, and so dispossessed him of his remaine
ing two winas share, for possession of which he sued,

The defendants 1, 2and 8 alleged that they had purchased the
eight annas share owned by the widows by a deed of sale” dated
Ehadro 1291 (August 1884), and the consideration leing loss thaw
Rs. 100 the deod was wnregistored, and that they had been in
possossion of o fourleon annas share of the tank ever since that:

(1)L L. B,, 19 Cule., 628,
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dato ; they also alleged that the plaintiff, when ho purchased the

eight annas share, was aware of the defendants’ previous purchase,

The only issue raised material to this report was whether
the defendants had previously purchased the cight annas share
as thay alleged, and, if so, whose purchase, the plainliff’s or the
defendants,’ was entitled to preference.

The Munsif on the evidence upheld tho defendants’ purchase
and found * that the plaintiff purchased with notice of the defend-
ants’ previous purchase, and that the defendants had possession
of the purchased share from the date of their purchase.” He
therefore dismissed the suit.

The District Judge on appeal agreed with the Munsif as to
the defendants’ purchase and their possession, and continued : ~

“1 should therefore have been prepared to uphold the lower Court’s judg-
ment but for the following objection. Allowing that the plaintiff had notice
of the defondants’ pussossion, it is necessary further to show thatthe defend-
ents wera in possession under o legal title ; otherwise it cnunot be held
that the defendants’ notice was of a unture to dofeat liis snbseqacnt purchase.
Now the position of the defendants wans ihis, They had purchased, it is
said, for a swm less than R, 100 and had obtuined possession wnder that
purchase. DBut inasmuch as they had purchased by wmeans of a deed of salo,
they can prove the terms only by refercnce thereto. Now the deed was
unregistersd, Under section 54 of the Transfer of Property Act, however,
registration was compulsory ; Makhan Lall Pal v, Bunky Bohari Ghose (1),
1f there bad heen delivery of possession without a wniting but fora conaider-
ation less than Rs. 100, that would be a good mule, but if there wasa
writing, then, without registration, there would be nosale, or at leagt no sale
that can be proved ; for, unless the writing be exhibited, we cannot know
the amount of consideration, and, unlegs we do, we conuot find that the
terms of the sale were such that iv could be effected by delivery of possession :
for under pection 91 of the Kvidence Act the terms cannot be proved exeept-
ing frow the writing itself, The roling quoted shows that iF thers isa
writing registration is compulsory, and, that being so, sections 17 and 49 of
the Registration Act will prevent the principal defendants’ unregistered
conveyance from being oxhibited, and will thersby shat them out from
proving that their purchase was a valid one under the Transfer of Property

Act, section 54.”
For these rensons the Judge held that the defondants’ desd of
“sale was not admissible in evidence, and that their cnge therafore
failed. He thercfore reversed the decision of the Munsif and
gave the plaintiff o decree,
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The dofendants appealed to the High Court,
The judgment was as follows s~

BEvESLEY, J.—1t seems to me that thero is a manifest error of
Inw in the judgment of the lower Appellate Court in this case,
In point of fact the learned pleader for the respondent has not
attempted to support that judgment.

The District Judgo has found that the plaintiff purchased with
notico of the defendants’ prior purchase and possession. Bub he
has found that the purchaso was invalid becauso the deed by which
it was effocted, although accompanied by possession, was nob rogis-
tered. Ho says : “Now the position of the defandants was this :
They had purchased, it s said, for a sum Joss than Rs. 100, and
had obtained possession under that purchase, Dub inasmuch as
they had purchased by means of o deed of salo they ean prove
the terms only by roference thereto. Now the deed was unregis-
tered, Under section 54 of the Transfer of Property Act, however,
vegistration wag cowapulsory 3 Makhan Lall Pal v, Bunku Behari
Ghose (1), If then there had been delivory of possession without a
writing, but for a consideration less than Rs. 100, that would he a
good sale ; but if there was a writing, then without registration
thers would be no sale, or at least no sale that could bo proved ; for,
unless the writing be exhihited, we cannot Tmow the amonnt of
cousideration, and, uuless wo do so, wo cannot Aind that the ferms of
the sale were such that it could be elfected hy delivery of posses-
sion 3 for, under section 91 of the Tvidence Act, tho torms cannot
be proved excepling {rom the writing itself,”

Now it seems to me that the District Judge has altoguther
misapprebended the law, and the docision of the IPull Bench to
which he has referred. Section 54 of the Transfor of Proporty Act
declaves that in the case of tangille immoveable property of less
than Rs. 100, the “transler may be made eithor by a registered
instrument or by delivery of the property.” But tho section does not
gay that, if the delivery of the property 18 accompanied by » deed,
that deed must necessarily he vegistersd. Nor is that the dacision
of the Full Beneh. 'What the Full Bonch says is that “a transfor
of ownership by sale of tangible immovoable property of a value
less than Bs. 100 ean be made only by a registered instrament ov
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by delivery of tho property, and that if made otherwiss, asin the
case now before us, hy an unregisterad instrument, unaccompanied
by possession, the transfor of sulo is inoperative, and so it confers no
title in the vendes,” In other words, if the transler is made by a
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deed, and there is no dolivery of possossion at the time, then the Kanr Cpoay

transfor is only valid if the deed is registored.

Now in this case the Judge has found as a fact that the defen-
dants have obtained delivery of possession of thaeir vendors’ eight
annad share, and that possession was safficient to effect the legal
transfor of the property. The possession, however, might be nccom-
panied by the execution of an instrmmont, but it does not follow,
sither from section 54 of the Transfer of Droperty Ack or from
the decision in Makhan Lall Pal v. Dunku DBehar! Ghose (1),
that if thers is snch an instrument it must be registered, and
that it will be inoporative if not registered. That in fact would
be to nullify the provision of the Registration Act which makes
the registration of a conveyance of properly of & value of less than
Rs. 100 optional and not compulsory. What seciion 54 says,
and what the Tull Bench case says, is that whore the transfer is
effected by means of an instrument without delivery of possession,
in that case the instrument must be registered or the transfer
is invalid,

The decrea of tha lower Appellate Court must, therefore, le
set aslde, and that of tho first Court restored. The appellant will
have his costs in hoth the Appellate Courts.

From this decision the plaintiff appealed nnder section 15 of the
Letters Patont, the only material ground being that the posses-
sion which the defendants obtainedl did not constitute *“delivery
of property ” within the meaning of scction 54 of tho Transfer
of Property Act, so as to make the sale a valid one,

Raba Nalini Runjan Chatterjee for the appellant.

Babu Sarada Clurn Mitter, and Babu Kali Clura Baneriee,
for the respondents.

The following judgments were delivered by the Courb
(Treveryay and Hicz, JJ.) :— '

TruveLyaw, J.—The question in this case depends npon the

(1) T L. R, 19 Cale., 625,
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1804 oconstruction to be placod upon section 54 of tho Transfoi ol Pro-
T aunna perty Ach. On tho findings of fact of the Uourl below, the property,
NAGATY  which s an 8-anna sharo of o tank, was sold to the delondauts for
G(:fE o sum Tess than Rs. 100 by an unregistered deod of salo 5 the defon-
Kaut CIIUBY Junty oblained possossion under that purchase. Thoy possessod
Goasd. the shave after their purchase, to use the words of the Munsif,
which, as appears later in his judgment, moans from and ufter that
purchase. Their vendors never had possession aftor the purchaso.
1t is wlso found that the plaintiffs, who have obtainad a registered
conveyance from the same vendors, took with notive of the
defendants’ previous purchase and possession. Seuion 54 suys
this: * Delivery of tangible immoveable propurty iakes place
when the seller places the buyor, or such person as ho dircots,
in possession of the property.” I do mot think itis nocossary
that there should Lo any formal making over of possession. It
can scarcely be sapposed that the Legislabure, while making provis
sion for transactions which would mostly be betweon poor people,
would insist upon very strict [ormalities. Whero the veudee
obtains possession on the date of the salé and romaing in possossivn
therealter, I think it is reasonable to presume that the possossion
s0 obtained was o Jawful one, and had been given by, or with the
assent, express or implied, of the parson previously in possussion,
namely, the vendor. As was pointed out in the argmment, it is
not easy to sce what formality of delivery would ho vequired
in the case of an undivided shave of a tank, I Cthink it {ollows
from the facls of this easo that the buyer was placed in PO3SOS
sion by tho sellor, and, if' so, the law has beon compliod with,
The difficulties in this caso arise lvom the oxistence of the
unrogistered deed of sale. If thore wore no deod of sale, the
caso wouldbe a clear ome. As the law stands, the dood of sulo
has no operation to transtor the property, though it may show the
payment ov promise of a price, which, plus the transter of owner-
shix, conslitates a sale,
I am not propared to suy that My, Jusiive Boverloy’s docision
is wrong. 1 would thereforo dismiss bhis appoul with costs, |
Hipp, Jow-I bave given the question argued helore wug in:
this appeal a good deal of congideration, and I have also lm‘;dj‘
the opportunity of considering the judgmont whicl has just huon,
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delivered by Mr, Justice Trevelyan, It is with regrot that I find 1
mysolf unable to agreoin the view which lie takes of the eonstrue- Gyxas
lion toba placed on section B4 of tho Transfer of Proporty Act, and N&‘SI‘I‘N
I regrot this the moro since his opinion is in accord with thabof the .
Jearned Judgo from whose decree this appeal has leen preferred. ““\onxmﬂ
But it seems to me that when the owner of immovozble property

of a value less than one hundred rupees has executod lo the intond-

ing bayer an instrument purporting to transfer the ownership

of the property, and the instrument has not been registered, bub

the intending buyer has besn placed in possession, the effeet to

be attributed to the delivery of possession depends on the intention

of the parties, whichis a quostion of fact that cannot be determined

insecond appeal. For reasons, however, into whichI do nol now

propose to entor, I agree that this appeal ought to be dismissed

with costs,

V. W. Appeal dismissed.

APPEAL FROM ORIGINAL CIVIL.

Before Sir W. Comer Petheram, Knight, Chinf Justice, My, Jusiice Nomis and
My, Justics O Eineuly.

R, JOSHUA awporuens (DErENDANTS) v, ALLIANCE BANK OF SIMLA 1894
(PLAINTIFFS.)® Tuly 21,
Transfer of Property Act (IV of 1882), 5. 58—Slalutes 18 Blw., 0. & and
27 Elin,, ¢, 4—Voluntary (ransfers as againgt creditors or subseguent
transferees for considerallon—Notige— Registration—Duty of mortgages in
ssarchiug for préov incumdrances—Post-nuptial settlement with power of
appointment to wife—Deed of appointwent in favour of children—Seerecy
as evidenca of  fraud—Subsequent morigage by wife and trustes of seitle-
ment without mention of deed of appointwent.

In 1870 the defondant 7 and her husband executed & post-nuptinl
settlement, by which they assigned cortain Municipal debentures to the
defendant I (Lhe brother of J) and one G “ upon trust for J during her
life and after her doath as she should by deed or will appoint,” snd subse-
quently the irusiees, in parsuance of o power given them by the settlement,
solil the debeatures and invested the proceeds in house property in Culonttn,
saeh house and premises thereaftor vepresenting the tewst property, and
being leld by the trastees on the trusts of the settlement, On 17th Decewbor
- 1878, E retived from the trust ond made over his interest to the remaining

# OGKg'mnl Civil Appeal No. 9 of 1894 in suit No. 981 of 1892,



