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1804 be modified so as to allow the plaintiff to recover intevest at the
T Narg Yate of Bs. 1-4 per cent. per mensem upon the prineipal from the
D{s date of tho bond to the date of realization, us also ecompound
q,m[wmp interosh at the same rate ; and we direct that a deeroe be drawn
Das. yp in accovdance with this declaration in terms of bhe Treansfer of
Property Act. Costs in proportion,
LYW, Leeres modified.

Before Mr. Justice Ghose and dr. Justice Gardon.

1894 CHUATRADHART SINGI (DEPRNDANT), AND ON 1I% DEATII IS 80N AND
CJuby 20 RUNS BEIARY SINGIT ». SARASWATI KUMART
(PralNpire, )

Ghatwali Tenure—Right of succession bo ghatwali tenure in Beerbhoom—Iies
gulotion XXX of 1814, section 8-~ Descendants,” Meaning qf—Impar- ‘
tible property—Separate property—Iindu luw, Mitakshuro.

Ghatweali tenures in Beerbhioow are tenures o be beld in porpetuity and
are descondible fram generation to generation subjoct to certain condilions
and obligations, and it wouldbe inconsistent with tho true charactor of
these tenares to hold that the Legislatura intended that they should devolve
on iasuo of the body only, and not ouleirs genorally according to the law
which may govern such sncoession. The word * deseendanta ™ therefore in
seetion 2 of Bengal Regulation XXIX of 1814 isnot to be conglrned in
its restricted meuning, but includes the widow of o decoased ghalwel, who
may therefure be one of his heirs, Lall Dharee Roy v. Brojo Lall Singh
(1), and Kustooree Koomuree v. Monohur Deo (2) refurred to,

Where a ghatwali tenure was admittedly tmpartible and governed by
Mitakshara law, and the only heiry were the widow and the brether of 1he
wile ghatwad, fleld (it being found on the avidence ilat the brothers had
separated and that the ghatiwali tenure was the exclusive properly of the
lnte ghutwal), that his widow was his bieiress aceording Lo Mitnkshare law,

Alshough, according to the decision of the Privy Council in Chintaman
Sengle v. Nowlulho Koowmwari (3), impartible property s not necpssarily’
soparate property, yot, Semble that with reference to {he peenliar character
of ghatwall tenures os deseribed in Regulation XXIX of 1814, they woro:
intended fo be the exclusive property of the ghutwal for tho timo being;.
and rnot joint family property in the proper sense of the term.

# Appeal from Original Decree No, 182 of 1808, against the docreeof
W. . Smitl, Bsq., Sub-divisional Officer and Subordinate Judge of ])eughur
in Zillal Sonthal Pergunnalis, dated the 15th of Pebraary 1893,

1) 10 W. ., 401, (2) W. R. Gap. No. (1864) 30,
(3 L L. R, 1Cue, 15318 W. 1L, P. ¢, 91,
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Tas was a suib to recover possession of a ghatwali estatein 1894
Beerbhoom. TCnmATRa-
The plaintiff was the widow of the late ghatwal Ananta Narain DHMU DL
Singh, who died on 14th Agrahan 1205 (20d November 1888), and S_XRAq“rA”_
she claimed to succeed to the estate in preference to the defendant LUMARL
Chlatradhari Bingh, tho brothor of her lute husband, who was
appointed by the Deputy Commissioner of the Sonthal Pergunnahs
to be ghatwal on Tth June 1889 in supersession of the plajntiff’s
claim, This defendant, she alleged, had separated from the family
before the death of Darbar Singl, his and her husband’s father,
and had remained separate ever since. The plaintiff elaimed to
be heiress of her husband and glatwal of the estate under the
law and custom which prevails in tuppeh Sewruth Deoghur, which
was that the eldest son hecomes g¢hatwal, and if there is no male
issue then the widow is entitled to succeed.

The Secretary of State for India in the person of the Deputy
Commissioner was made a party defendant to the suit.

The defendant Olhatradhari 8ingh alleged thut he was joint
with his brother, the late Ananta Narain Singh up to the time
of his death, and that there had beenno separation between them ;
that according to the Benaves school of law by which the fnmify
was governed he was entitled to succeed to the ghatwali in
preference to the plaintiff; and he submitted that the plaintiff
was not the heiress to the estate either according to Regulation
XXIX of 1814 or Act V of 1859,

The Secretary of State submitted that tho plaintiff heing a
widow of the deceased ghalwal was not his * descendant mthm
the meaning of section 2 of Regulution XXIX of 1814, and was
therefore not entitled to succeed to the ghatwali estate ; and that
the succession to the ghatwali was not vegulated by any system of
Hindu law, or by kulachar (custom), and therefore the plaintiff, ag
she had not been appointed ghatrwal by the executive authorities,
could nob recover possession of the estate, the suit not being main-
tainable.

The material issues raised were :—

(1) Wasthe Deputy Commissioner justified by law in appoint-
ing the defendant Chhatradhari Singh as ghatwal in preference
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to the plaintiff, or s there any valid loeal custom wnder which he

~ was bouud to appoint the plaiutiff in preforence to the defendaud ?

(2.) Was the defendant Chhatradhurl Singh separate in ostalo
anil transactions from his hrother the fale Ananian Narain Singh,
and, if 50, could e suecoed his brother ?

(3.) Is there in tuppeh Sewrnth Deoghnr, the custom of ap-
pointing lemales as ghatweals, and, if so, can the plaintift claim as
of right to bo made ghatwal ¥

The Subordinate Judge on these issues found that the delendant

was separate in fvod and transactions from his hrother, and there- |

forenot entitled to sueceed him 3 that there waga custom in Newrath
Deoghur of females suecceding o yhuliwnli extadesy and, volerving
to the cuse of Kustooree Koomaree vo Monohur Deo (1), Tiehl that
thero was nothing in this respeet to bar the plainlifl from
succceding as ghatwal 3 that the Dopuly Commmissioner had no
power to appoint any one as ghatwal without roference to whether
e had the best eladm as o natural helv, rveforving to Lall Dharee
oy v. Brojo Lull 8ingh (2) 5 and that tho plaintiff was, within the
meaning of section 2 of Regulation XXIX of 1814, a “descons
dant” of her husband, und therefore entitled to sneccod him ay
g’/zutm’cl.

The dofendant Chhatradhari 8ingh appealed to the Iligh Court.
The grounis of appeal and the arguwments are sufficiently stated
in the judgment of the Court,

Babu 3dohini Mohun Roy and Babu  Adhoy Coomar Bunepjes
for the uppeliant,

The Senior Guuevument Plecder Babw ITem Chunder Banerjes
and Buba Keruna Sindhu Hoolkerjee for the respomlont,

The judgment of the Conrt (Goss and Gonpow, 3J.Y way
follows : —

e
&

One Anunta Nurain Singh was the holder and possessor of an
ancastral ghatwali tonure inthe Sonthal Porpannahs degeribed in
tho plaint as “ Mohal No, 38 ghatwali taluk Nou'wl within Lowji
No. 1, within pergunoah Shaontadi fuppel Spwruth in Deoghnr,”
He died without issue on the 14th Agralian 1203, leaving WLLlOW,

(1) W. . Gap, No. (1864), 39, 2) 10W. &, 401,
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Srimati Saraswaii Kumari, who iz tho plaintiff in this suit, and
who claims to be entitled as her husband’s heiress to succeed to
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the ghutwali in prelerence to her husband’s brother, Chhatradhari viane Sixan

Singh. Her casoas sot out in the plaint is substantiolly this: gyragwar:

Acecording to long-estublished custom the ghutwali is Lield by one
person and descends to his eldest son, and in defanlt of male issue to
hiswidow ; that after her husband’s death she applied to have hev
name recorded as her hushand’s snecessor to the ghalwald, hut that
the Deputy Commissioner rejected her application and illegally
appointed  her late hughand’s Teother, the delendunt Clhatradbavi
Singh, to be ghatwal 5 that the defondant isnot her linshand’s heir,
that he sepovated from her husband during the life-bime of his
father, the late Darbur Singh,and has ever since remained separate in
food and transactions ; and that aceording to the sustom prevuiling
in ghatwali tenures, he was allotted cortain mousehs for his main-
tenance,  8he accordingly brought this suit to cstablish her right
to the ghrtwali tenure as heiross of her mshand, and to set asideas
illegal the order appointing her husband’s hrother as Tiis suceessor
to the ghatwali. The defenco raised Ly Chhatradhari Singh was
that he was not separate from but joint with his hrother, and that
under the Benares School of Hindu Law be was his hrother’s succes-
sor and not the plaintiff 5 andthe defence of the Secretary of State,
who was subsoquently added as a defendant, was that he plaintiff
is not a descendant o the decensed ghatiwal, within the meaning of
section 2, Rogulation XXIX of 1814, and is therefore not entitled
to succoed to the ghutwali in question. Tho learned Subordinate
Judge las decreed the suit, Ho finds that the Doputy Commis-
sioner was not logally competent to appoint Chhatradhari to succeed
hiy deconsed brother as ghatiwal 5 that the word * descendants ” in sec-
tion 2 of Rogulation XXIX of 1814 is not necessarily restricted to
actnal issme of the body but includes natural or legal heirs 3 that
Olhatradhari Singh was sepavate from his brother n estate and
transactions at the timo of his brother’s death 1 that. thorefore. (e
plaintiff, and not Chhatradhari, was the legal heir o Nazne Narin,
and that there was no bar to the plaintiff's vight by reagom of
her being a female, it being established that there is o cuslom
prevailing intuppel Sewruth Dooghur of females gucoeelding to
ghatwali tonures,

Kumari,
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Agninst this decree, the defendant Chhatradhari appealed to this
Qourt. He has since died, and his eldest son has been substituted

puart SiNeH ag his legal representative forthe purpose of the present appeal.

‘8
HARASWATI
K UMARL.

His learned pleader has attacked the judgment of the lower Court
mainly on two grounds, viz., (1) thab plaintiff boing the widow of
the late ghatwal is nob o ** descendant™ within the true meaning of the
torm as used in section 2 of Regulntion XXIX of 1814 5 and (2) that
Chhatradhari was joint with his brother at the time of his death,
that the ghatwall tenure was joint family property, and thereloro
that Chhatradhari was entitled to snceed under the law of the
Mitakshara,

As regards the first ground,we are not prepared to give the
word descendants the restricted meaning contonded for by the learned
pleader for the appellant. No doubt in ils strict grammatical
sense, the word denotes issue of the body, but liaving regurd to
the origin, character and incidents of these Beorbhoom ghutwauli
tenures as doscribed in Regulation XX1X of 1814 (the tenuve in
theprosent case is admittedly a Beorbhoom ghatwali) it seems o us
very doubiful whethor the framers of the Regulation inftended to
give to il that restrieted meaning. Mr Justico Jackson in the
case of Lall Dharee Roy v. Brojo Lall Singh (1) observes in ro-
fercnce to Regulation XXIX of 1814: « By this enaclmenl g
hereditary tenure was secured 1o the yhatwals and their descendants,
stbject only to the condition of punctual payment of the ront assessed
upon them and fulfilment of their other obligntions.,”  We entirely
concur in the vemarks of that learned Judge. Wo think that
these tentres are in fach tenures to be Leld in porpotuily, and are
descendible [rom generation bo generation suhject to corfain con-
ditions and obligations, and that it would be inconsistent with
the true character of these lenures to hold that the Legislature
intended that they should devolve on issue of the hody only and’
noton heirs generally according to tho law which way govern®
such succession. Moreover, the case of Kustoorer Koomaree v.
Monohur Dea (2), appears to us a clear authority in favour-of
the view we lake. In that case the learned Judges held that
undor the Mitakshara the mother of the last ghatwal, in default of:

(1) 10 W, R., 401, (2) W. b, Gap,, No. (1864) 50,
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jssuo of the body, had a proferential right to the ghatwali tenure
s agfunbh a collateral male member of the family. It s true that grpoma-
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the meaning of the word ¢ descendants ” in Regulaticn XXIX ol DHARI BINGiL
1814 does notappenr to have been discussed in thal case, the prin- SAnA-;WA'u

cipal point for determination being whother a female could ho
a ghatwali tenure, but at the sumo time we do nob thiak it likely that
the learned Judges, in arriving at the conclusion they did arrive
at, entirely overlooked this matter. In de:eribing the nature of
these tenures they observed as follows:  “These tenures, it nuust
be remembered, were in existouce in many parts of the country
long before the accession of the present Government, and were
grants of land made either by the authority or sanction of the
Government to certain persons as remuneration for thelr services
as police, The head or sérdar of each of these police stations was
raquired to keop up w cortain number of men properly armed
to apprehend criminals, protect travellers, keep the peace and to
porform other police duties, Thoy were Hable to be dismissed for
misconduet or negleet, and any stranger might have been appoint-
ad in their room, Some of these grants were hereditary in their
origin, and all very soon became so, and it being inconvenient and
wholly subversive of the ghatwalisystem to admit the elament of
Hindu law, which requires an equal division of the deceased
father’s property among his sons, the ghatwali tenure descended
undivided, to the eldest som, to the exclusion of the othes, who
either lived wilh, or were supported by hun, or followed their own
pursuits.”

Wa think that these observations indicate that the learned
Judges then understood that the word “ descendants ” in the Regu-
lation was nof meant to be confined to the heirs of the hody but
that it included heirs generally according to the pariicular law
applicable to the case.

The plaintiff then being, as we think, a descendant of her hus-
band within the meaning of the Regulation, the next question
which arises is whether she or her husband’s brother is the pre-
ferential heir of Ananta Narain Singh. It is admiited that by
custom the ghatwali tenure is impartible and descends to the eldest
son, and further that this fumily is governed by the Inw of Mitak-

11

1l EUMaRL
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shara. 1n the case of Nilkeisto Deb Bavmono v, Biv Chandra Thakur
(1), [see also Sartaj Knariv. Deoraj Kuari (2 1], their Lordships of
the Privy Council at page 542 of the report in Moore’s I A
observed : “ Where a custom is proved to exist, it supersedes
the general law which however still regulates all beyond the cus-
tom.” Applying this priuciple to the present case, the point for
determination is whether Chhatradhari, at the time of the death of
lis brother Annnta Narain, was joint with or separate [rom him,
We have examined the evidence bearing on this matter, and we
have no hesitation in accepting the conclusion of the learned
Subordinate Judge that Chhatradhari was separate from his brother
in food, estate, and transactions. We think the evidence proves that
Chhatradhari separated in 1262 during the life-time of his father
Darbar Singh, who then assigned to him for his maintenance five
villages apportaining to the ghatwali holding—an assignment
which after his father’s death was renewed by Ananta Narain
in 1292. The evidence further proves that Chhatradhari exclu-
sively enjoyed the profits of these five villages ; that he held some
obher villages on lease from his father, two of which he dealt
with as his own property by sale to Muktaram Dutt and Torab
Khan ; und also that his transuctions generally were separate from’
those of his brother. We find also on the evidence that the’
pldwali was exclusively the property of Ananta Narain, who was
in sole enjoyment of the profity thereof with the exception of the
villages assigned to Chhatradhari aceording to the prevailing cus-
tom.  Ln this view tho plaintifl, being the widow of Ananta Ram, is
clearly his heiress under the Mitakshara, and neither Chhatradbhari
nor any of his sons has any right o succeed by survivorship,

The learned deader for the appellant has however contended
before us that, although this ghatwali tenure is impartible, yet,“
aceording to the decision of their Lordships of the Privy Couneil in
Chintaman Singhv. Nowlukho Koonwari (3), it is not necessarily
soparate property, aud that as their Lordships observe  whether the
géneral status of a Hindu family he juint or undivided, property:

(1) 12 Moo. T, A, 523 ; 9 D. L. R, P, C,, 13,
(2) L LR, 10 AIL, 272 ; L. R, 15 L, A, 51.
(3) LL.R, 1 Cule, 152; 13 W, B, P, (0, 21,
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which is jeint will fotlow one and property which is separefe will 1894
follow another courss of succession.” The decision referred to is 10 " Gryivaa.
doubt an authovity for the proposition that there may beimpartible DHAIH Swat
joint family property, such as a raj or other estate similar to a raj, SARAS\\ ATT
bt whether snch property is to be regarded as joint or separate IKusant
would appear to depeud geverally upon the character of the

property at its inception, such as the nature of the grant, &e.,

ereating it. [faving regard however to the view we have ulready

expressed as to the stabas of the family in the present case, and

as to the ghatwali tenure having been the oxclusive property of

Ananta Narain, we think it is unnccessary to determine whai

was originally the character of this tenure, althongh, if we were

called upon to decide the question, we should be disposed to say,

with reference to the peculiar character of thase tennres as deserib-

ed in Regulation XX1X of 1814, that they were intended to be

the exclusive property of the ghatwal for the time being, and

uob jolut faumily property in the proper sense of the term.

And in this connection we would refer to some observations of

the learned Jodges who dacided the case of Kustoores Koomaree v.

Monokur Deo (1) already reforred to. They say = *“ The party who

succeeds to and holds the tenure as ghatwal must be, and has

always been, looked upon as sole proprietor thereof, and therefore

the other members of the family cannot claim to be co-parceners

and entitled to share in the profits of the property, though they

may by the permission and good will of the incumbent derive their

suppott, either from some portion of the property which he may

have assigned to them or directly from himself, and if it be so

with the nearar members, the distant members of the same family

eannaot he considered as holding i common with the incumbens

$0 as to bar the widow or mother's right to succeed.”

For the above reasons we think the learned Subordinate
Judge has rightly decrced this suif, and we accordingly dismiss
this appeal with costs. V

Appeal dismissed.
IV, W,
{1) W. R Gap. No, (1864) 39,




