
the case of Tn the matter o f  Ketabdi M undul (1), but the other 1894 

case cited Shaik H ussain  v. Sanjiv i (2 ) is not to the point. The P a j j y a g  R a i  

law prescribes that the compensation may be levied as a fine, but 
it does not say that imprisonment may be awarded in default of 
payment, and we are not aware of any provision of law which pro
vides that fines may be levied by means of imprisonment. The 
ordinary mode of levying fines is laid down in section 386 of the 
Code of Criminal Procedure. This part of the Joint Magistrate’s 
order therefore is clearly illegal (3).

H . T . H . Order set aside.
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A PPELLA T E CIVIL.

Before Mr. Justice Ghose and Mr. Justice Oordon.

BAID NATH DAS ( D e f e n d a n t )  v. SHAMANAND DAS ( P l a i n t i f f .)®  1894
August 31

Succession Certificate A ct (V T I o f 1889), section 4—Right to maintain suit --------------—■
without certificate—Suit on mortgage bond hy heir—Suit continued by party  
substituted fo r  plaintiff who has taken out certificate—Interest at high 
rate—Penalty—Contract A ct { IX  o f 1879), section 74—Precise sum not 
named hut ascertainable.

•A  mortgage bond was executed by the defendant in favour of who 
died, leaving two sons J  and S, the elder of whom J  took out a certificate to 
collect the debts of his father, and instituted a suit on the bond in which 
he asked both for sale of the mortgaged property and for a personal decree 
against the defendant. Whilst the suit was pending J  died, and /S was 
allowed t6 be substituted in his place as plaintifiE. A decree was made for 
sale of the property, but the personal relief was not granted, as it was held 
to be barred by lapse o£ time ; Held, that this was not “ a decree against a 
debtor for payment of his debt ” within the meaning of seution 4 of the 
Succession Certificate Act (VII of 1889). Roghu Nath Shahav. Poresh Nath 
Pandari (4) and Kanchan Modi v. Baij Nath Singh (5) approved. The suit 
was therefore maintainable notwithstanding that no certificate had been taken 
out by S. Semble.— It is doubtful whether that Act would apply at all to

® Appeal from Original Decree No. 193 of 1893, against the decree of 
Babu BiiUoram Mullick, Subordinate Judge o f Cuttack, dated the 4th of 
April 1893.

(1) 2 G. L. R., 507. (2) I. L, R., 7 Mad., 345.
(3J See Eamjeevan Koormi v. Doorga Charan Sadhu, I. L. R , 21 Calc.,

979, Ed. note.
(4) I. L. R., 15 Calc., 54. (5) I. L. R., 19 Calc., 336.



Lliu case oE a (jsraoii wlio lir.a liocii HubsLitiil-oauH plaiiilill' ,Coi- oao who, Imviiig 
—  tiikou out ft certiaoalc, luis diod pemliug tlio liuit.

THB INDIAN LAW  lilSl’URTS, [VuL, XXII.

Tlie mortgage bond contaiiiod llio following HtiimliitioiiH a,4 to iiilorimt ! 
“ I will pay iiiteresl for tlie stiid nmouuL iitlliu nil,t> of. Ite. 1-d iiui* c.diU. jwi- 
mMsfim.andattlie otid o£ a yaw-fmm tlio datu of Iho bomi, I will puy tlu) 
wliole amount of intercut due on the principal fur lliat yuiu'. If I do not pay ilu) 
interest in this way at the end of oacliyoar, I will be guilty of iio^lwit. Yon will 
by inatitutiug suit realize iuteruat upon tbo arroiirHOf intoruHt (wliiiiii will bo 
regurdBd as pi'inoipal) aiid upon the principal niuiilioiiud in th« bond at tho 
ratoof Ra. 3-2 per cent, ̂ er mmsoni Prom tho inorlgagod pi'oporty and from 
me, myheii'H, aaalgna, and reprasouLatives and from iriy otlior propoi'tioH. I 
will contiaiie to pay intetoat upon tho principal for ovory yoiu' fron) tli« dalo 
of the boml at the end of that year so long as tho ainoiiut of tbu biind is not 
piiid. In default of payment you will aot aouordiiig tii fho eondlUoivf, 
staled above. I will repay lUia lUOKuy vviUiin lUvius uuintUti fi'uui divUi imd
redeein tlia mortgage property and mortgage bond................I f I fail to pay
up the principal money within the said speciliod timo, I will uontinuo to pay 
up interest upon the principal at tho rata of Re, 1-4 par ocint. aeciinliiig to 
tho said stipulation bi llio bond up to tho dato of tho inatitntion of Ibc. Huit, 
and from the data of iiiatitution of .the suit to that of tho docroe, iitiil from 
tlie date o£ lha deeroo to tbat of the realization of tbo amount " ; tbilt
tlie plahitiH was not entitled to tha higher rate of iutoioat, il being in tho 
nature of a penalty within the meaning of aootion 74 of tho Oontriiot Aot, 
\_Kala Ghand Koyal V. Shib Ohunder Roy (1) rufoireil to,] luul thw was so 
wilhin tho meaning of tliat seotion, ultlioiigh no Buni was named, bucauao 
saoh S lim  was at onoe asoertainablo.

T h is  was a su it oii a  ro^fistoroJ m o rtg a g e  bond for l ls .  3 ,0 0 0  

e.'ceoiited ou the Utli A p ril 1880 b j  tho (letb iu lnnt iii f iiv o u r o f  tlio  

p la in tiff’s fa ther, u n d e r w liicli tlia  aiiKiiiiit was p iija lilo  th r e e  

m ouths a fte r date o f th e  bond. T lie liond lioru intoronl; a l  th e  

ra te  o f lie . 1-4 p e r  m hisew , and  tb ero  was a  stipulu.Lioii in  thij b o n d  

for tlie iiaym ent o f tlie  w hole in te re s t  fo r tho  y<!ar o u  tho  la s t  d a y  

of each  year from  the d a te  o f th e  bond , an d  on d e fa u l t  o f  kucIi p a j -  

m en t th a t the m o rtg ag ee  m ig h t rea liae  iiiteroHt “ u p o n  tlie  a r r e a r s  

o f  in te res t (w hioh w ill ha re g a rd e d  as iir in o ip a lj a n d  u p o n  tbo

principal mentioned in the mortgage bond at tho rate of LIh. 3-2
p e r  cen t per mensem from  th e  m o rtg ag ed , p ro p e r ty  a n d  f ra n i in o ,  

m y  Irsirs, a ssigns, and  rep i'osen tatiyes, and  fro m  in y  o tlio r  p r o 
p e r tie s .”

Tho p la in tiff  h a d  tw o sons, Ja g a d an a m l D as nnd  S lu im a n a u d  

(1) I. L. B., 10 Gale., 392.



Das, and on his doiifcluii I88r> Wa fson Jiigaduuaivl, t.lu'ou;;'h Ills IHIM 
motlior ami cGi'iifiojited guartliaii BiiriitssvaLi Uobi, look out a uoi'titi- jiAm js',vrii 
Oiitd in order to oolloofc liis iiitlior’a debts.

The suit was brought on tho 2bLh Miirch 1Sy2 lor tiio biuwNANtJ 
principal Us. 3,1)00, and intui-o.sL thcrooii for llycnt'.s l i  juoiilJis 
and 1 2  days from Dfcli April 1880 to Ji7lh B'laroh at Llio riil.o
o£ Rs. 8-2 per coufc jier mauem, lis. iiiakiit|f in ai!
Rs. 16,405-10 ; and tho plalat prayed lluiL llio ainouut luif̂ 'lil, h(< 
decreed to bo paid -within a li.'ced l,inut, togutluir vviLii oosLs of thu 
,suit, and that in ouso of non-piiymoat tlio inoi'tt'a'i’od proporty 
.should be sohi, and Llio iunouufcrcaliziodrroiii liio .‘̂ aktproooodM ; 
iuid if they .should l>o insuflioioiit tho balanco f̂ hould be rdaliziililo 
from the dol'ondaufc and from hia property otlior than ihu mort
gaged propurty.

Tho doi'ouce was that tlid suit was not maiiitaiuabjo us tho 
plaiutiff'a brotlioi' had not lujoii sviadu a psvrty ; (,hat by t.luH enstoin 
in tha defendant’s faniily tho oldost aon waa tho ; '‘noono 
has any trausforablo n^fhtor intorost in tliii (a,mily proportii« ; 
tho [daintiff is not outitlod to a niort^affo dwroo against tho ]>ro- 
porty mortgaged, as it is an anctwtral i'auiily proporty, au<.l nol, 
ti'aosforablo that tha plaiiitill' was only ojititiiHl to intorust at tho 
rate of E. 1-1 per menwm, tlio .‘itipulatiou for paynuiut at the rate 
of Rs. 8-2 boiug a penalty iiud not onforooablo by tho Oonvi; that 
the plaintiff wasnot oiititlod to adocroe for intorost for an auiount 
larger than tho priiioipal, and that ho was not ontitlod to tho 
other relief praj'od for, as in rosj»oot of that tho suit was barred 
by limitation, moro thuu six years having olapaod from thodato of 
tho bond.

Jagadanand Dnsdiod on tho 18th Aiigrat 1802, and on tho 4th 
April 181ii5 his brother iSbamanand who was tlum a minor wu.s 
allowed to bo substituted in hisplaeo an plaintiff.

The judgment of tho Bubordinato Jadgo was as follows

“ Tho suit of tho plaiutill is on a mortgage bond, Tho 
execution of the instramoiil: by /.lio ihnniuhuL inid ioooip\ a t 
oonsidoration are not donie.l by dcJl’ndii.'it. Thoru is also posi
tive ovidonco to prove thoso faots. Tlie contention,s of tho 
dal ndants are ;—(1' Tliatthj plaintiif (Shamanaiid is not n minor ;

i,0

VOL. XXII.] OAI-OUTTA SKIUKH. ‘I 't'i



1891 (2) tliat the rul§ of priraogenitiire prevailing in defendant’s tr.inily
B a i d  N a t h  b a ’s tho sale of the mortgaged property ; (3) that without a certiS-

cate under the Succession Certificate Act plaintiff is not entitled
V. ^

SHA-.i.'iNAND to a decree.
“ In r e g a r d  to the first plea it is n e g a t iv e d  by the evidence 

adduced by defendant which shows that the plaintiff Shamanand 
is s t i l l  a minor. The second objection should also be o v e r r u le d .

There is no evidence worth the name to support the custom set up
by the defendant. The mortgage bond on the other hand d is 

proves the custom in the clearest manner and estops defendant 
from B ettin g  it up.

“ The third objection is that the suit cannot be maintained 
without a certiQcate. The case of Roghu N ath  S/iaha  v. Poresh 
N ath P undari (1) is an authority for holding that a mortgage 
debt does not fall v/ithin the scope of the Succession Certificate 
Act. The present suit is based on the rule of survivorship and not 
succession, aiid therefore the case of Venkatararnanna v. Venlcayya
(2) is applicable. H ence I hold that the suit is maintainable with
out a succession certificite. The personal reliefs claimed 
plaint are barred by liTii*-.afcion and should be disallowed. Let an 
account be taken of the interest in terms of the mortgage bond. 
The mortgaged property will be sold if  defendant do not pay the 
principal and interest to be hereafter ascertained and costs within  
six months from the date the decree is signed.”

From this decision the defendant appealed, the only material 
grounds being that the suit was not maintainable, the plainti[f 
Shamanand not having taken out a certificate under the Succes
sion Certificate Act, and that the clause in the bond as to interest at 
the higher rate, and as to compound interest, was a penal clause 
and effect ought not to be given to it.

Mr. Barroie, Babu Saroda Charan Mitter, and Babu Srish  
Chunder Choiodhri for the appellant.

Dr. Rash Behari Ghosh and Babu Moriomotho N ath  M itter for 
the»respondent.

The arguments and cases cited are sufficiently noticed in the 
judgment.

(1) I, L. R., 15 Calc., 54. (2) I. L„ E., 14 Mad., 377.
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TIw jiiiigmeiil, of iJiu Coiirl (Ghosi and GojsDON, JJ.) was us
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l<tilovvs ;—

Tlas w;!,'! a  ,snii lo onforeo ii inoi'i.ji'ao’o boiiil. Tlie raoi'ifi'a'i'e' ‘ ' V.
Wiis fexeeutttil in  ravoiir of oiio H arih iir P i’aniflil. ilicil, leaving' 3ii.iM.iMAND 
two aoiis, Ja;v;uliuiand' Dad and Sliaiiuinand D as, bolli of ilu ’-m 
being m inors iit the lim e.

The Suit was iu s t i tu t fd  on tlie 2 8 th  M a re h  1802 s>y Jugailnm uKl 

D as a^rJiio t tlin  morli^;a_i‘-or, B aid  N a lli D as, fov re c o v fry  of tho 

luQUi'j' oovfjreil Iry tin-iuortif;a;;;j iKiiid, a n d  lio a sk ed  r.liat tlio su m  

due liiig lit be realized  l)y salo of tlio  m o rtg a g a  p ropei’ty , and h e  

fiii'tlnjr p ray ed  tliui., in  th e  evou t of tbo  m ovtgago  p ro jio rty  b id u g  

found  iusaiTii.'iei!t to  lii[iu ila te  th e  e n tire  a m o u n t, tho  ba lance  

in ijflit be vecovorod i'rom  ilio  d e fen d an t p e rso n a lly  an d  fro m  Lis 
o th er p ro p e rtio s .

Wo slionld linro mention tlin t Jagadanand Das, who wa.s tlie 
older of tlio two Lrotliers, stated in Ids plaint that lio was the sole 

lioir of his father, and that he bad taken o n t a certificide of heir- 
•sliip in order to enable liirn to collect the dobtii due to his father’s 
estate.

The dofonilnnt in bis written statement plondcd that tbs suit 
was not niaiutainalile, beoaiiso the plaintiff' had not joined hi.s 
brother as oo-plaintiff in the suit, and that tho interest sought to 
be recovoi’ed by the plaintiff, namely at the rata of Es. 3-2, was 
a penalty, and could not tlierefore bo allowed. He further set up 
a custom that prevailed in his fiimily, under wMoh he allogeJ no 
nieinher of the family was entitled to mortgage the famijy pro
perty.

It appoarti that pending tlii.s snit Jagad.mand Das died on the 
ISthAugasfc 1892. Thereupon, his brother Shamanand Das, who 
was still a minor, througli his mother and gxiarilian, asked to be 
sabstitnted as a plaintiff in the plueo of hi.s doooasod brother,
Some other persons, who nve half brothers of Harihar Prasad, 
also ajipliod to bo maile phxintitTs in tho snifc, but it is sufficient to 
dismisii iheii' nppliuation by sUitliig that tho Goiu-fc below held that 
it was beyond time, and therefore it could not be acceded to,
So far asShamanand Das w'aa concerncd tho SubordhivatG Judge 
allowed him to he substituted as plaintiff in the case in the place 
of his brother Jagadanand Das, ho boiag of opinion that, being a



lRf)4 m inor, liis (Sham anaiicl’s) appliciitiou  was n o i bari-od b y  tlio  L iiw  

o f L im ita tio n .

Tho S aboi'ilitia t6  J u d g e , up o n  tlie case co in in g  tip fo r  trin i, d e a lt  

SUAHAHAND ''’''itli tlie  contoiitio iis th a t  w ore t lie a  raisod Ijofore h im , a n d  lie  

istates iL a t th e  co n ten tio n s m)ve—first, th a t tho  p h iin tiil’ S h n raau an d  

w as n o t a  m in o r ; secondly, th a t  the  ru lo  o f p rim o g eu itiiro  p re v a il

in g  in  d e fen d an ts’ fam ily  was a ba r to th e  sal(3 o f  th o  m o rtg ag ed  

p ro p e rty  ; and , thirdly, th a t w id io n t a  co rtilu ’ato  u n d e r  the  Succes

sion A.ct, the  p la in tiff  w as no t e n title d  to  a  decroo. H o  n eg a tiv ed  

all these  olijoctions3, an d  held  th a t  th e  p la in tiff  was o n titlo d  to  a''' 

decreo c h a rg in g  tho m o rtg ag ed  p ro jie rty  fo r th e  sa tis fac tio n  of h is  

claim, b u t  th a t  the  p e rso n al re lief c la im ed  in  th e  p la in t  a g a in s t th e  

d efendan t could  n o t b e  allow ed, as i t  was b a r re d  b y  th o  L aw  

of L im ita tio n . I n  re g a rd  to th e  qu estio n  of in te re s t  th a t  w as 

raised before  h im , th e  S u b o rd in a te  J u d g e  he ld  th a t  the p la in tiff  

w as e n title d  to  c la im  in te re s t u p o n  th e  prinuij>al o n ly  a t  th e  

ra te  of R e . 1 -4  as a g ree d  upon , a n d  no t tho  h ig h e r  in te re s t  o f

■ Rs. 3-2, b u t ' th a t  he  cou ld  recover in te re s t a t th a t  r a te  iipon  th e  

in te re s t a cc ru in g  u p o n  th e  p rin c ip a l, th a t  is  to  say , th a t  h e  w a s  

en titled  to com pound  in te re s t  a t  th e  h ig h e r  r a te  o f E s .  3 -2  m e n 

tioned  in  th e  bond. W e  observe, h o w ev er, th a t  th e  decree  th a t  

was d raw n  up  u n d e r tho  s ig n a tu re  o f th e  S u b o rd in a te  J u d g e  a llow s 

in te res t a t  tho  h ig h e r  ra te  upon  ihe  p r in c ip a l from  th e  dato  o f th o  

in stitu tio n  o f th e  su it. ,

A g a in st th is  decree th e  d efendan t has p re fe rre d  th is  appea l.

Tho first p o in t th a t has been discussed befo re  us b y  tho lea rn ed  

V akil fo r  th e  ap p ellan t is th a t Ja g a d a n a n d  D as, th o  o rig in a l 

plaintiff, was no t en titled  to  sue w ith o u t jo in in g  h is  b ro th e r , S liam a- 

n a n d  D as.

As to  th is m a tte r , i t  is  sulTicient to  say  th a t ,  th o u g h  i t  w as 

ra ised  in  th e  w ritte n  s ta tem en t, i t  w as n u t in s is ted  iijion a t  th o  

tr ia l  before th o  S u b o rd in a te  Ju d g e , n o r  has i t  b een  ra ised  in  th o  

petition  o f  appeal p resen ted  to th is  C ou rt. I t  raisoa sim ply  a, 

question  of no n -jo in d er o f  parties, b a t  i t  does n o t re a lly  a ffec t' 

th e  m erits  o f th o  case, m ore  p a r tic u la r ly  w hen  u p o n  th o  d ea th  o f  

Ja g a d a n a n d  Das, S h am an an d  D as has been su b s titu te d  as p la in tiff  

iu  his p lace, an d  tho  su it has boon allow ed to  p rooeod a t hia 
iustauco.
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V,
SlIiJtAS.iND

DAri.

The iioxt ground tliat lias been raised before na ou beluilf of 1S94
tlie appellant is tlaafc the plaintiff was not entilled to got a decree B-udJSath 
without a certificate of successiou as provided by seotioa 4i of tlia 
Succession Certifioiite Act.

As to this mattar, it appoara that, although a Jeoroo was asfcod 
for by the plaintiff both against Iho mortgaged property and 
against the debtor persoiuilly, still the ouly deoroa that was 
prououiicod by tiie Goiii't balow was a decree against the mort
gaged property. No relief was granted against the dcfendimt 
personally. Section 4 of the Succession Oertificato Act VII of 
1889 pi’ovidos :

“ No Court shall—
(a) Pass a decree against a debtor of a deceased person for pay

ment of Ms debt to a j>erson claiming to be entitled to tho effects 
oC the deceased person or to any park thereof; or [b] proceed upon 
ail application of a person claimiug to be so entitled, to osecute 
jigaiust such a debtor a decree or order for the payment of his 
d e b t a n d  so on.

The question here is whether the dccroe that has been passed 
by the lower Court is a decree against “ the debtor for payment 
of his debt.” This qnestion seems to have boea considered iu 
two cases before this Court. Iu the case of Roghu Nath Shaha 
V . Poresh Nath I'undari (1), where the question was raised 
with reference to the language of section 2 of Act X SV II of 
1860, Wilson, J., in delivering the judgment of the Court, observ
ed as follows : “ The words of the section are that ‘no debtor of 
anydecaased person shall be oompelled in any Oonrt to pay his 
debt to any person ’ without a certificate. It seoois to me that 
this is limited to suits against a ‘ debtor,’ and can have no ai>pljca- 
tion to a suit against a purchaser of a mortgaged propei’ty, who 
is iu no sense a debtor ; secondhj, it seems to me that the words are 
liniited to cases in which a Court is asked to ‘ compel a debtor to, 
pay,’ that is to say, to make a porsonal decree against the debtor.
To me it seems to have no application to a suit such as the 
present.”

The Act which the learned Judges htul then to consider was no 
doibt an-Act different from that with which we are coiicerued in 

(1} I. L, li., 15 Calc., 54.
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183-1 the present case ; but it will bo ol>serrcd tlial; tho lanf^nngo of scciion 
S of Aofc XXVII of I811O, so iar as tlio rjuostioTi vvMeh ui'isos in 

Da3 i.hia casG couconied, is vuvy similar t.o tlie providoiis of Bection 
SaijusviD 0*’ *'1'̂  Snecossiou Certificate Act,

111 a m ore I’ceent case,/i«)!e/w(i V. B a ij  Nath Smtjh [\) 

-where the ojiuistion as to the ouiistruction of section 4 of tho Sucoes- 
siou Oertlficato Act ciuue to ha disoussed, thia Uouvt ohsoi-Yod as 
follows;—

“ Section 4 says: ‘ No Court shidl pass a decree against a debtor 
for paymbnt of his debt,’ and so on. AmoL't '̂ageo mî ĥt ask for a 
dacvao against tliQ porsou of the deljtor, but tlio Court is not bonnd' 
to make a personal dcoroe ; it n)ight, if the facts permit, make a 
decree only against the property mortgaged by tho defendant; and 
ill the cii'cuiUHtaiiccs of the present case it was quite open to the 
Court of first iastance--in fact, it was its duty—'to refrain from mak
ing u personal decree and to pass a decree charging tho property 
in the hands of thes doCendants, sceoiid party, for satisfaction of tho 
claim of tho plaintiffs. The relief that the plaintiifs asked for in the 
suit Avas not for reeorery of the debt, but as observed b}'' Sir Barnes 
Peacock in the Full Bench decision in Suriear Hnssein Khan 
T. GTiolam Mahomed (2), it iviis a suit for the recorory of an in
terest in innnoveuble properly. Tlio question that tho learned 
Judges had to decide in that case was no doubt a different ques
tion, ft was one of limitation, but wo take it, as it has always been 
understood in this Court, ihaf, a suit to enforce a cliarge against 
immoTOahle property is n suit lor tho recoYery of aai interest in 
immoveable property ; and if that be the corroct view to take, it 
sosms to be obvious that the plaintiffs wore entitled, notwithstand
ing the a])sence of a certilioate luidof tho Snccession Certilicate 
Act, to snsliain the decree that had l)oen proiionncod in their 
favonrby the Conrt of first instance, that being a decrocohurging'  ̂
the imraovoablo property in the hands of tho second party dofon- 
dants.”

There, no doubt, no personal relief was ask(id for against the 
mortgagor, and tho decree that was allowed bv the (kmrt' below 
was a decree against tho uiortgnged property in tho hands of the,,

(1) I ,  L K., 19 Calc., 33G, (2) P , L. R., Sup. Vi;!., S r? ; 9 W. fi., 170.
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assignee of the mortg.'ig'ecl promises, bnl still tlio quoslion timfc 1894
■vve liave to decide in this case oanie, tliough iiioidoutallj, to be 
considered by tlie Jiidjres who doalt with tha.t ease.

In the case o? Janki BuUau Senv. IL /jh  Mahonitid AU Khan SaAMiSANo 
(1) a somewhat dii?6reiit view seems to have been a'lopted ; ]nit it 
will be observed tipou a consiJerntion of that caso that the preeiso 
question which wo have io deeide in the prssonl caso was uoi; then 
discusscd.

In the pveseut case, uo decree was jmssod by the Court below 
against the debtor personally, and tlie only relief tliat ha,s hoou 
granted by tliat Oouri, to the plaintiff is a relief ao-ainst the pro
perty mortgaged ; and thongl) no dotiht the property is liable to 
be sokl only in the evonfc of the defendant failing to pay the 
money duo midor the raorlgaito by the time fixed hy the Ooiirt, 
it could hardly be said that that is a decree against the debtor 
for payiiioufc of his debt, properly so oa.llacl. Wo are inclined 
to think that the ooiistnn;iioi\ put upon the words of section 2 
of Act X X V II of 1860, ft'hich are in olfect very simihu- to soc- 
tiou <t of the Sueoossion OertiSooto le t ,  by Wilson, J., iathc case 
to which wft have alreaily reforred, is the riglit constrnotion, awl 
may be adopted in the ['resent case,

Thei'o was another view \vliich wii3 pregouied io ns by the 
learned Taldl for tho respoudont with raforenoo to section 4 of 
the Succession CJertificato Act, and that is that it has no application 
to a case like tire present whore the original plaintiff luid obtaiiiod 
a ceTtificate nndev the Succession Certificate Act, and anothyr 
jierson ŵ as, during the pendoncy of the suit, substituted in his 
place as the heir of the deooasi'il plaintili'. II. is perhaps not 
necossarjf, in tho view tliat wo havo ah'cady expressed, io decide 
this question, but it seems to us that it is extremely doubtful 
whether the Logislatnre over infconded that this section should 
apply, nol; only to a case where a person claims to recover inoney 
Tinder the title of suooossion to the original oreditorj but alsc? to 
a case, where, upon the death ot that person during the pendency 
of the suit, some other person is substituted iu hisplaois as pkia- 
tilf in the cause.

(1) I. L R,, 13 Call',, 47,



1894 Wo llicreFoi'e overrule llie conteutiou o£ the dofi'jidmit on

lUii) Nath lioiiJ.
The third objection that was raised Leforo iia was in regard to

SiuMASsisD the interest allowed by the Court below. Tho words ol' the 
Uas. jnorfcgiige bond, so far us they boar upon tliia matter, aro as 

follows:—
“ I will pay iiiterost for the said araoiint at tlio rate of Ko. 1 4  

•per cent, per mensem. And at the eud of a year, i.e., SG5 days, 
from tho date of tho moi'tgage bond, I will jiay the whole anioxmt 
of interest due on tlie principal for that year. If I do not pay 
the infcerofst in this way at the end of each year, I will be guilty 
of neglect. You will by instituting suit realize interest upoti 
the arrears of interest (wliioh wiU, be regarded as principal) and 
upon the principal mentioned in the mortgage bond at the rate 
of Rs. 3-2 per cont 2'*̂'’' mensem, from the mort '̂agod property and 
from me and from iny lieirs, assigns and representatives and 
from my otlior properties. I  will continiio to pay interest npoE 
the principal for every year from the date of tie  mortgage bond 
at the end of that year as long as tbe amount of tbe mortgage 
bond is not paid. In default of payment you will act accord
ing to the condition stated above. I will repay this money within 
three months from date and redeem the mortgaged property and 
mortgage bond. I will get tlie payments of interest or of principal 
endorsed ( as often they will be made) on tho bad; of tho moi'tgago 
bond. I will tafee no separate receipt or releases, nor will produce 
any (in evidence.) If produced they will be at once rejected by 
the Oonrt as inadmissible. If I fail to pay up the prittcij)al money 
within the said specified time I will continuo to pay up interest 
upon the principal at the rate of Re. 1.4 per cent according to 
the said stipulation in the bond up to the date of tlio institntion of 
the suit, and from the date of institntion of the suit to t,hat of the 
decree, and from tho date of the decree to that of the realization, 
of the amount. ”

34s already mentioned, the Court below has held that tho 
plaintiff is not entitled to recover the higher rate of interest, nam.s« 
ly, Rs. 3-2, upon the principal amount, but that he is entitled to 
snch interest itpon the int.erost accruing year after year. The 
qiieition whether the mortgagee has a right to coinponnd interest
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nt, tho Mghev rate of Rs. 3-2 is not free from difificull'yjjnt having Tfi94 

regard to the jii Igmant of a Fall Bench of tliis Court in the Ciise }{ĵ ru
of Kala Ghand Kni/al v. Shih Chunder Rn;i (],) dttlivered by Pigot, r)AS
J., we think that tho plaiafcitr is not ontitled to this higher rate Sium.vnano 
of interest, it being in the nature of a penalty within tho mean- 
iixg of scciion 74 of the Contract Act, In that case, the provi
sion in the bond was that the principal shoirld bo repaid 
with interest on tho due date, and that on failure thereof interest 
should be paid at a higher rate from the date of the bond up to 
date of realization ; and the question that was discnssod was whe
ther this provision amounts to a provision in the nature of a 
penalty such as under section 74 of the Contract Act could not be 
enforced. The majority of the O’ourfc followed the decision of 
ihia Court in the case of Machintosh v. Crow (2), and held, tluit 
the said provision amounted to a stipnlation for payment of a 
penalty, and therefore it conld not be given effect to. Tho 
learned Judges had, in deciding that cage, to consider the correct
ness of another j udgment of this Court, namely, in the case of 
Baij Nath Siywh Shah Ali Eossein (3), and Pigot, J., with 
leforeiice fo this case and to a case de-cided by the Madras High 
Court, made the following observations:—

“ I think that the objection made in the judgment in Baij Nath 
8inr/h V . Shah AH Eossein, (3) that cases such as the present do 
not conw within secLion 74 of bhe Contract Act, because no sum 
irf named, is not one to which effect ought to be girsn. By the 
fixing of a rate of interest the sum to become payable, at any rate, 
fis the Madras High Court says, at the time when default is made, is 
fixed, aud this is what the section contemplates.

“ Upon the second question I think that when the provision in 
tho contract in question amounts to a provision for a penalty (or, 
which is the same thing, stipulates for a sum in case of breach 
within the meanhig of section 74) that that goes to the whole 
sum wliich may accrue due mider the . provision, althongh it  way 
be that by non-pajanent for an indefinite, time tho aggregate 
amoiintultimalely payable may greatly exceed the amoniif;—the

(1) I. L, B., 19 Gdio,, 392, (-2) I. L. 11., 9 Giilo., 8B9.
(3) I L, B., 14 Onlc., 2-18.
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1894 fix o d  a n d  aso o i’ta i i ia l i lo  a u io iu i t— to boclue a t  time o f  d o f a i i l t .  I 
"e u d  NatdT cannot l)o sopavatod, and tliafcsoRtiou 74 applicis to all,

Das that is, that it applies to tlie money claimed al incroased rato 

ShamI nand of interest from tliodiiteol'tlie bond until realiKiition.”

These lafit observations -wcro made espeoially witli referoiioo 
to the question tbat was raifiBilin the case, wbetlvev ilw plalutiS' 
could not recoTor tlio liiglier rate of intei'cst from and after tlie 
due date, and it iviis held that the provision aa to tlio iuoreasod 
interest, was a provision wliitdi could not be separai.nd, and tliat 
therefore section 74 of the Ooniraot Act applied both to the period 
before the due date as also to the period subscLjuent thereto.

It was contended before us by the learned Vuldl for tlie 
respondent, r e l y i n g  npon oortain observations of this Court in 
the case of MiUHpiirum ^fiirwari v. liajpati Koeri (1) that iscotion 
74 of i.lie Coutvact Act had no application Lo tliis case, because no 
sum was named as the amount to bo paid in the event of a bi'oach. 
of the contract to pay ; that the amount would vary with tlie time 
for which paymsnt was withheld ; and that, with regard to com
pound iuteresl, tliere was but one rato stipulated, vu., lia. 3-2, and 
that thBrefore it conhl not be regarded as a penalty. Wo observe, 
however, that the first pordoii of this argument, as wo uudersian<l 
it, i? the same that was used by Slitter, J,, in the ease of Ihiij Nath 
Sh>ffh V. Shah All. Uossein, but it does not seem to have been 
aocepiod as correct by tlio majority of the Jutlf>'f's wlio composed 
ilia Full b'enoh in the case of Kala Chand Koijal v. Shih Ohu-ndcr 
Boy. They rather adopted the view of thelaw iluitwas esprossod 
by the Madras High Oourtiu the case of Sanjiippa y. Ntmjappn
(2). The lo.irnod Judges in thai case, with refereneo to this 
(piestion, observed as follows :—

“ It. is said tliere i.sin the prusonteaso no sum named withiu' 
tlio meaning of section 7-1 of the OontracI; Act, and that therefore 
that section is not ap]ilical)le. To that argument we would reply,, 
that,''thongh no sum is named in rupees, the exti’a sum payable is 
iixedaud ascertainable before liand or at any rate at the time whcu 
defiiidt is made, To hold that more than this is required, and 
that it is iioopssary that the exact sum should bo uioiiLi(ni(!d in the

( I )  L  L . R., 20 Calc., (2 ) I, L. 11, 12 Mini,, 101,
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b ond , is  in  our ju d g m en t to cou n ten an ce an easy  m ode o f  av o id in g  1894

th e  e ffect o f  the section  a lto g e th e r .” B a i d  N a t h

We may add with reference to the case of lilangniram M arw ari j,
R a jpa ti Koeri,'fih.iah. was relidd upon by the learned Vakil for S h a m a n a n d  

the respondent, that the terms of the bond which the learned 
Judges were then called upon to considhr are not ideutical with 
the terms of the bond in the present case.

It w ill be observed that the stipulation between the parties 
was that the interest would be payable at the end of each 
year, and that in default of payment of suoh interest at the 
rate of Re. 1-4 per cent per m ensem ; the mortgagor should 
have to pay compound interest at the increased rate of Rs. 3-2 
per cent, per mensem ; and that in default of payment of in
terest at the end of each year the creditor would be entitled to 
ane for-the interest at the increased rate. So that, although no 
sum was named in the mortgage itself as would be payable upon a 
breach of the covenant on the part of the mortgagor, still the 
amount which the mortgagee would be entitled to recover from the 
mortgagor in the event of default of payment of interest at the 
end of each year was at once ascertainable, and in this view o f the 
matter we think that the provision with which we are concerned 
falls within the scope of section 74 of the Contract A ct; and wo 
do not see it is possible to divide this provision into two parts, 
one of the parts being applicable to the principal, and the other 
part to the interest. The whole provision, as it seems to us, was 
one entire provision in the nature of a penalty which the mort
gagor incurred in the event of default on his part to pay the 
stipulated interest at the end of each year ; and though in regard 
to compound interest there is but one rate (Rs. 3-2) mentioned, it 
is a rate higher than that at which interest was payable, if there 
was no breach of the covenant, and in this sense may well be re
garded as a penalty.

Upon these grounds we are of opinion that the mortgagee is 
not entitled to enforce the penal provision in the mortgage bond 
as ragards the higrher rate of interest.
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v-A’’hile, therefore, we think that the decree of the Court below 
should in the main be confirmed, we are of opinion that it should



1894 be modifieil so as to allow the p lain tiff to rooovor inteveat a t the 

'lUiii N w iT ’'*''*̂® of Rs. 1-4 per cont. per mensem upon tlie pi'lncip.'il from fclio 
Das dalo of llio bond to tLo date of reiiliKiition, as also compound 

Sir-isuMAKD in terest a t the same ra te  ; and we direct th a t a detireo ba draw n 
up in  accoi'daiioe w ith th is declaration in  term s oi tho Translor oE 

P roperty  A ct. Costs in  proportion.
j .  Y ,  w .  . D i i c r e e  m o d i j U d .

Before Mr. Justice, Qhoso awl J/r. Juslica Onrdtm.

CH liA TK A T)[-IA E I S IN G H  (D u fk n i ia n t) ,  a n h  on iuh  d e a 'u i  h is  anu a n d  

limit K U N J  B E ilA llY  S IN O II v. S A llA S W A T I IC U M A U I

(PliAINTiFF.)**

Qkalwali Teimre—Rirjhl of mccmion to ffJiatmli tmiire in lhierl)1ioom--lio- 
rjukitioii XXI X of 1814, section S—‘‘ Descendanls,” Slmning of-~lmpar- 
iiUe proyerly—Separate^x'opertij—Hindu lirw, iVitahihara,

Qhatmdi tenures in Beerblioom w'o temu'efl to ha hold in porpotuity aiiJ 
iii-e (lescondible from genoniUon to generation subjoofc to ooiiaiu com)iiioiia 
luul obligal ions, and it would be iiioonsistant with tlio true cliaraotor of 
tl\Qsa teuuros to hold that tlie Lcgisln.tiu'e iiitmidud thiil they should davolve 
on iasuo ot: the body ouly, and aot ouheira gancrally accordiug to tlio hiw 
which may govern such auooossion. The word “ desoendiuita ’’ thereloro in 
section 2 o£ Bongnl Beg'uktioii SXIX o£ 1814 is not to bo constvued in 
iig I'satrictBd inouniug, but iiichidea ilie widow oE a deooiiSBil who
may ihoi'efuro be oiio oP Ms heirs. Lall Dharec llaij v. Brojo Lull Singh 
(I), and Kimtooree Koomuree v. Monohur Deo (2) vultirrud to.

ffhoi'fl II glialmuli toiiuro was iidtiiittedly iiriiKirtible and pô ôriiad by 
Mitakfihiira linv, and tlie only heirs were tiiG widi>w and tho l)ndh«r oi! llio 
idle ghatwal, Held (it being L’uimd on the oWdonca that tha bnitliors liail 
joiwratod and that tlio gliatwali teimro wan tlia oxoluslvo properly oC tho 
hia (jliaiwal), that hia widow was hia lieireBa accnrdhig to Milakuhai'a law.

Aitliouglr, according to tiic decision of tho Privy Counuil in C'liiiUaman 
Singh V. Nowluklio Kuonivuri (3), impartible propci’ty is not nccoasiii'ily' 
3upa)'ato property, ynt, Seville that with rofereiico to tho puoidiar diaraoter' 
oi yhatwaU temKHa RS described ia UBgiilallon XXIX of 181<i, they werq: 
intonded to be the eschisi’i'o property ol: the ghatwal -for tho tiuio being,' 
and ^nol joint family property in the proper Bouae of tho term.

“ Appeal from Original Deoree No, 132 of 155113, agnin.st the decree of 
W. II. Smith, E.s(5., Sub-divisional OITieor iitid SulioriHnato Jinlg'd of Deoghur 
ia Zillah Suntlial Pergiinnahs, dated tlm ] Otli of February 1893,

(1) 10 W, 11 , m .  (2) w .  R. Gap, No. (18(34) 39,
(») I, L, R., 1 Calo., 153 ; 13 W. 11, P. U., HI,
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