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the case of In the matter of Ketabdi Mundul (1), bul the other
case cited Shaik Hussain v. Sanjivi (2) is not to the point. The
law prescribes that the compensation may be levied as a fine, but
it does not say that imprisonment may be awarded in default of
payment, and we are not aware of any provision of law which pro-
vides that fines may be levied by means of imprisonment. The
ordinary mode of levying fines is laid down in section 386 of the
Code of Criminal Procedure. This part of the Joint Magistrate’s
order therefore is clearly illegal (3).

H. T. H. Order set aside.

APPELLATE CIVIL.

Before Mr. Justice Gthose and Mr. Justice Gordon.
BAID NATH DAS (DErFENDANT) v. SHAMANAND DAS (PLAINTIFF.) ®

Succession Certificate Act (VII of 1889), section 4—Right to maintain suit
without certificate—Suit on mortgage bond by heir—Suit continued by party
substituted for plaintiff who has taken out certificate— Interest at high

rate—Penalty—Contract Act (IX of 1879), section 74— Precise sum not
named but ascertainable.

*A mortgage bond was executed by the defendant in favour of H, whe
died, leaving two sons J and 3, the elder of whom J took out a certificate to
collect the debts of his father, and institutéd a suit on the bond in which
he asked both for sale of the mortgaged property and for a personal decree
against the defendant. Whilst the suit was pending J died, and § was
allowed t6 be substituted in his place as plaintiff. A decree was made for
sale of the property, but the personal relief was not granted, as it was held
to be barred by lapse of time : Held, that this was not ¢ a decree against a
debtor for payment of his debt” within the meaning of section 4 of the
Succession Certificate Act (VLI of 1889). Roghu Nath Shakav, Poresh Nath
Pundari (4) and Kanchan Modiv. Baij Nath Singh (5) approved. The suit
was therefore maintainable notwithstanding that no certificate had been taken
out by S. Semble.—It is doubtful whether that Act would apply at all te

% Appeal from Original Decree No. 193 of 1893, against the decree of
Buba Balloram Mullick, Subordinate Judge of Cuttack, dated the 4th of
April 1893,

(1) 2 C. L. R., 507. @) L L. R, 7 Mad., 345.
(3) See Ramjeevan Koormi v. Doorga Charan Sadhu,1. L. R, 21 Cale.,
979, Ed. note.

(4) L L. R., 15 Calc., 54. (5) 1.L. R, 19 Calc., 336.
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the saso of o persou who hes boen substitutod sy plaintill for one who, huving
tuken out o certificate, has died pending the suit,

The mortgage bund contained tho following stipulutions as o intoromt
4T will pay interest for the said amount ab tho rate of Be. 14 por cont, per
mensem, aad at the ond of o year from the dato of the boud, I will pay the
whole amount of interest due on the principal for that year, 1 Idonot pay thy
interest in this way at the end of cach year, I will be guilty of neglect. You will
by institutiug suit realize intorest npon the arrears of interost (whioh will be
regarded as prinoipal) and upon the principal mentioned in the bond at the
rute of Re. 3-2 per cent. per mensem from tho mortgeged property  and {rom
me, my heirs, assigns, and represeniatives and from my other propurtios. I
will coutinna to pay interest wpon the principal for every year from the date
of the bond ub the end of that yenr so long as the amount off the bund is not
puid. In default of payment you will eot ncovrding 1o the conditiovs
stated above. [ will repay this tmoney within thren months from dule and
redeem the morigage property and mortgage bond.........ue I I fuil to pay
up the principel money within the said specified timo, I will continue to pay
up interest upon the principal at the rute of Re. 1-4 per cont, according to
the said stipulation in the bond up to the dato of the institution of the suit,
and from the dale of institution of the suit Lo that of the decres, and from
the date of the deerce to that of the renlization of the amoeunt™ 1 Held, thal
the plaintif was not entitled to the higher vate of interost, it being in the
nature of apenalty within the meaning of section 74 of the Conlract Act,
[Kala Chand Koyal v. Shib Chunder Loy (1) vefwired to,] and this was 80
within the meaning of that section, although no sum was named, bueduse
sach sum was ab once ascertuinablo,

Taswas a suit on a registored mortgage bond for Rs. 8,000
asecuted on the Yth April 1880 by the defendant in Favour of the
plaintiff’s father, under which the amount was payablo three
mouths after date of the bond. The bond bore interest at the
rate of Re. 1-4 per ménsem, and thers was a stipulabion in the bond
for the paywent of the whole interest for the year on the last day
of each year from the date of the hond, and ou defuult of sueh pay-
ment that the mortgagee might realize interest “upon the arvears
of intorest (which will be regarded as principal) and upon the
principal mentioned in the mortgage bond at tho rate of Ks. 8-2
per ce.nt per mensem from the mortgaged property and from me,
wy lreivs, ussigns, and representatives, and from my othor proQ
perties.”

The plaintiff had two sons, Jagadanand Dag and Shamanand

(1) L L. R, 19 Cale., 392,
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Das, andd on his doathin 1885 Dis son Jagadanand, thraugh hix
mother und certificated guardian Saraswali Doli, look out a cortili-
cate in order to colluct his fathor’s debls.

The suit was Lrought on the 25th March 1592 for the
prineipal s, 3,000, and intorest thercon for 1tyears Ll monbls
and 12 days feom 9th April 1830 to 27 Maveh 1802 ab the ralo
of Rs, 3-2 por cont per mensem, Rs. 18,465-10, nuking in all
T, 16,465-10 3 and the pluint prayed that the amound wight ho
decreed to be paid within o fixed iime, together with costs of the
suib, and that In case of non-payment tho mortgaged property
should Dbe sold, and the amountrealised from thoe salo proceeds ;
and if they shoall bo insufiiciont the bulance should he rvealizable
from the defsndant and from his proporty other thanthe mort-
gagoed properly.

The defence was that the suilb was not maintainablo as the
plaintilf's hrother had not heen made a parly 5 that by the eustom
in the defendant’s family the cldest son was the malih; “no ono
Liag any transforable right or interest in the {amily propertios ;
tho plaintifl is nol entitled to n mortgage decroe against the pro-
perty mortgaged, us it s an ancestral family property, und nol
transforable 3 that the plaiutill was only enbitled o nborest ab the
rate of B 1-4 per mensem, the stipulation {or payment ot the rate
of Rs. 8-2 heing a penalty and not enforceable by the Conrt 3 that
the plaintiff wasnot enlitled to adeerce for intovest for an amounl,
largor than the principal, and that he was not entitled to the
other relief prayed for, ug inrespect of that the suit was barred
by limitation, more than six years having elapsod from the date of
tho bond,

Jagadanand Dagdied on the 18th August 1892, and on the 4th
April 1898 his brother Shamansnd who was thon a minor was
allowed to be substituted in his place as plaintift,

The julgment of the Subordinate Judge was as follows 3=

“The suit of the plaintiff is on o morigage boud, Tha
exeention of the instrumont by the defendani and recoiph of
consideration are not doended by defendant. Thers is also posi-
tive ecvidenco to yprove those facts. The contentions of the
dot ndants are s~~(L" That tha plaintilf Shamanand is nol n mivor 3

1o
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(2) that the rule of primoegeniture prevailing in defendant’s tamnily
ba s the sale of the mortgaged property ; (3) that without a certifi-
cate under the Succession Certificate Act plaintiff is not entitled
to a decree.

“Inregard to the first plea it is negatived by the evidence
adduced by defendant which shows that the plaintiff Shamanand
is still a minor. The second objection should also be overruled.
There is no evidence worth the name tosupport the custom set up
by the defendant. The mortgage bond on the other hand dis-
proves the customin the clearest manner and estops defendant
from setting it up.

“The third objection is that the suit cannot be maintained
without a certilicate. The case of Roghu Nath Shaka v. Poresh
Nath Pundari (1) is an authority for holding that a mortgage
debt does not fall within the scope of the Succession Certificate
Act. The present suit is based on the rule of survivorship and not
succession, and therefore the case of Venkataramanna v. Venkayya
(2) is applicable. Hence Lhold that the suit is maintainable with-
out a succession certificite. The personal reliefs claimed inthe
plaint are barred by limitation and should be disallowed. TLet an
account be taken of the interest in terms of the mortgage bond.
The mortgaged property will be sold if defendant do not pay the
principal and interest to be hereafter ascertained and costs within
six months from the date the decree is signed.”

From this decision the defendant appealed, the only material
grounds being that the suit was not maintainable, the plaintiff
Shamanand not having taken out a certificate under the Succes-
sion Certificate Act, and that the clause in the bond as to interest at
the higher rate, and as tocompound interest, was a penal clause
and effect ought not to be given to it.

Mr, Barrow, Babu Saroda Charan Mitter, and Babu Srish
Chunder Chowdhri for the appellant.

Dr. Rash Behar: Ghosh and Babu Monomotho Nath Mitter for
thesrespondent.

The arguments an1 cases cited are sufficiently noticed in the
judgment,.

(O I, L. R, 15 Cale., 54 (2) I. L. R., 14 Mad., 377.
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The juldgwent of the Courl {Guosw and Gospon, JJ.) was as
follovis s~ '

This wax a suit {o enforec o mortgage honds  The morlgage
way excented i favour of one Huvihar Prasads  He died, leaving
two sons, Jugudanand: Dus wod Shawmanand Das, Loth of them
being minors ol fhe time.

The suit was instituted on the 28th March 1892 by Jugadunand
Das against tho mortgayor, Buid Nalh Das, for recovery of the
maoney covered hy themortgaes houd, and ho asked that the sum
due might be realized by sale of tho mortgage property, and he

ange properly being

further prayed that, inthe event of the mort
found insafficieat to Hquidate the entire amount, the hulance
might he recovered from the defendant personally and from his
othier properties,

Wo should hore mention that Jagadanand Dag, who was the
elder of the two brothers, staled in lis plaint that Le was the sole
heir of his father, and that he bad taken ont a certificale of heir-
ship in order to enuble him to collect the debts due to his father’s
estato.

The defondlant in his written statement ploaded that the suit
was nob maintainable, because the plaintiff had not joined his
brother as co-plaintiff in the snit, and that the interest songht to
be recovered by the plaintiff, namely at the rate of Rs. 3-2, was
a penalty, and could not therefore ho allowed. He further set up
o cusbom that prevailed in his family, under which he alloged no
member of the family was entitled to mortgage the family pro-
perty.

It appears that pending this suit Jagadinand Das died on the
18th August 1892, Therenpon, his brother Shamanand Das, who
was still a minor, through his mother and guardian, asked to be
substituted as a plaintiff in the place of his decoased brother,
Some other persons, who ave half brothers of Harihar Prasad,
also applied to e made plaintiffs in tho suit, but it is sulficient to
dixmiss their applivation by staling that the Cowrt below held that
it was beyond fime, and thevefore it could not be acceded to.
8o far as Bhamanand Das was concerned the Subordinate Judge
allowed him to he substiluted as plointiff in the case in the place
of his brother Jagadanand Das, he boing of opinion that, being o
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minor, his (Shamanand’s) application was not bavred by the Tuw
of Limitation,
The Subordinate Judge, upon the caso coming up for trial, dealt

kA . . . .
Syanayayn with the contentions that were then raisod before him, and he

Das.

states that the contentions were— first, thub the plaintilf Shamanand
was not a minor 3 secondly, that the rule of primogeniture provail-
ing in defendants’ family was a bar to the sule of the mortguged
property 3 and, ¢hirdly, that without a cortificato under the Succes-
sion Act, the plaintiff was not entitled to a decrce. Ho negatived
all these oljoctions, and held that the plaintiff was entitled to o
decree charging the mortgaged property for the salisfaclion of his
olaim, bub that the personal rolief claimed in the plaint against the
defendant could not be allowed, as it was barred by the Law
of Limitation. In regard to the quostion of interest thab was
raised hefore him, the Subordinate Judge held that the plaintiff
wag ontitled to claim inlerest upon the principul only ai the
rate of Re. 1-4ag agreed upon, and not the higher interest of

- Rs. 3-2, but thathe could recover interestat that rate upon the

interest acoruing upon the prineipal, that is to say, that he was
entiiled tocompound interest at the higher rate of Rs. 8-2 men-
tioned in the bond.  We observe, however, thatthe decree that
was drawn up under the signatave of the Subordinate Judge allows
interest at tho higher rate upen the principal from the date of the
institution of the suit,

Against this decree the defendant has preforred this appeal,

The fivst point that has been discussed before us by the learned
Vakil for the appellant is that Jagadanand Das, the original
plaintiff, was not entitled to sue without joining his brother, Shama.
nand Das,

As to this matler, it i3 suflicient to say that, though it was
raised in the written statement, it was not insisted upon af the
trial before the Subordinate Judge, nor has it been raised in the
pelition of appeal presented to this Court. It raises simply a
quostion of non-joinder of parties, but it does not really affsct:
the merils of tho case, more particularly when upon the death' of
Jagadanand Das, Shamanand Das has boen substituted as plaintiff

in Lis place, and the suit has boon allowed to procecd ab Lis
instance,
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The next groand that has been raised before us on behalf of
the appellant is that the plaintilf was not entitled to geb o decree
without o certificate of succession as provided by section & of the
Succession Certificute Act.

As to this matter, 3t appears that, although a deerce was asked
for by the plaintiff both against the mortgaged property and
against the debtor persoually, still the only decrce that was
prouounced by the Court below was a decres aguinst the morts
gaged property. No velief was granted against the defendunt
personally. Section 4 of the Succession Certificate Act VIL of
1889 provides :

“No Court shall—

(@) Pass o decres against a debtor of a deceased person for pay-
ment of his debt toa person claiming to be entitled to the effects
of the deceased person or to any parbthereof ; or () proceed upon
an application of a person claiming t0 be so entitled, to esecute
agatnst sucha debtor & decres or order for the payment of Lis
debt ;” and so on.

The question hers is whother the deeree that has been passed
by the lower Court is a decree against ¢ the debtor for payment
of his debt.” This guestion seems to have hoen considered in
two cases before this Court. In the case of Roghu Nath Shala
v. Povesh Nath I'undas? (1), where the question was raised
with reference to the language of section 2 of Act XXVII of
1860, Wilson, J., in delivm‘ing the judgment of the Court, observ-
ed as follows : “The words of the section are thatno debtor of
any deceased person shall be compelled in any Court' to pry his
dobt fo any person’ without a certificate. It seoms to me that
ihis is limited to suits against a ¢ debtor,” and can have no applica-
tion to a suit against a purchaser of a mortgaged property, who
is in no sense a debtor ; secondly, it seems to mo that the words are
limited to cases in which a Court is asked to ‘compel a debtor to
pay,’ that is to say, to make a porsonal decree against the debtor.
To me it seems to have no applicalion to a suit such as the
present,”

The Aot which the learned Judges had then to consider was no
doabt an-Act difforent from that with wlich we are concerned in

(1) I. L, R, 15 Cale., 54.
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the present ease 5 but it will o ohserved that the langnago of seclion
9 of Aot XX VII of 1880, so far as tho quostion which arises in
{his ease is concorned, is very similay te the provisions of seclion
4 of the Succession Uertificate Act,

In o wore rocent case, Kanchan Modi v. Buij Nuth Simgh (1)
where the question as Lo the construction of section 4 of the Succes-
sion Cortificato Act came to he discussed, this Court observed ag
[ollows 1~

“Soction 4 says: ¢ No Court shall pass a decree against a debbor
for paymént of hisdebi,” and go on. A mortgages might ask for a
dacrae against the porson of tha debtor, but the Cowrt is not hound'
to make a personal decroe ; it might, if the facts permit, make a
decree only against the property mortgaged by thoe defendant ; and
in the circumstances of the present case it was quile open to the
Court of first instance—in favt, it was its duty—to refrain from mak-
ing u personal decree and to pass a decree charging the property
in the hands of the delendants, sceond party, for satisfaction of the
claim of the plaintiffs. The relief that the plaintitfs asked for in the

suit was not for vacovery of the debt, but as observed by Sir Barnes
Peacock in the Full Bench docision in Surwar Hossein Khan
v, Gholam 3Mahomed (2), it wus a suit for the recovery of an in-
terest in immoveable property. The question that the lewrned
Judges had to decide in that case wasno doubt a different quas-
tion, [t was one ol limitalion, but we take it, as it has always been
understood in this Conrb, thuia suit to enforce a eharge against
immoveable property is a suit for the recovery of an interest in
immoveable property ; and if that be the correct view to take, it
sooms to be obvious that the plaintiffs were entitled, notwithstand«
ing the absence of a certilicate under the Succession Cerlificate
Act, to suslain the decree that had been promomneed in their
favour by the Claurt of Arst inslance, that being a dem'(»u'oh:irgfngf“"
the immoveable property in the Lands of the second party defen- -
dants,”

There, no doubl, no personal relief was asked for agninst the
mortgagor, and the decres that was ullowed by the Court helow
was & decree against the mortguged properky in the hands of the,

() LL R, 10 Cale, 836 (2) BT R, Sup, Vol,, 879 5 § V. R,, 170,
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assignee of the mortgaged promises, but still the question that 1804
we have to decide in this case came, though incidentally, 1o be T3p Nary
eonsidered by the Judges who dealt with that case. DAS
In the case of Juwki Bullay Sen~v. Ifujiz Mahomed Ali Khan 51“11‘;2\1\“”)
(1) o somewhat different view seems to liave been adapled ; hut it
will he ohserved apon a consideration of that caso that the preeise
question which we have to decide in the prosont case was not then
discussed.
In the present case, uo deerse was pussed by the Courl below
against the dehtor personally, and the only velief that bas hoen
grauted hy that Court lo the pluintiff ks a velief against the pro-
perty mortgaged ; and though no doubt the property is liable to
he sold only in the event of the defendant fuiling to pay the
money due under the moviguge by the {ime ﬁxed b}, the Court,
it could hardly be seid that th.xt isa decree against the dehtor
for payment of his deht, properly so called. We are inclined
to think thab the consbruction pui upon the words of section 2
of Act XXVII of 1860, which wro in offsct very similur 1o see-
tion 4 of the Succession Ccrtificote Act, hy Wilsen, J,, in the case
to which wa liave already veforred, is the right construetion, and
may beadopied in the present case.
There was another view which was presenied o nus by the
learned Vakil for tho respoudont with veforence lo scetion 4 of
the Succession Certificato Act, and that is that it has no applieation
to a case like the presont whete the original plaintiff had obtained
o certificate under the Huecession Clertifieate Acl, and another
person was, during the pendency of the suit, substituted in his
place as the leir of the deccased plaintiff. It is perhaps nob
necessary, in tho view that we have alvready expressed, 1o decide
this question, hut it seems to us that it is oxtremely doubtful
whether the Logislature ever intended that this seetion should
apply, not only fo a case where aporson elaims to racover maney
under the title of suacession to the original ereditor, but alse to
a tage, where, upon the death of that person during the pendeucy
of the suit, sume other person is substituled in his place as plain-
tiff in the cause,
(ML L R, 13 Cale, 47.
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We therefore overrule the contention of the defendant on

“Bam Namr bhis head.

Das

The thivd objection that was raised Lefore ns was in regard to

Sxm\:i{:q.un the interest allowed by the Cowrt below, The words of the .

Das.

mortyage bond, so far as they bear upon ihis matler, ave as
follows i—

« T will pay interost for the said amount at the rabe of Re. 1-4
per cent. per mensem. And ab the end of a yoar, fe, 305 days,
from the date of the mortgage bond, I will pay thoe whole anount
of intorest due on the principal for that year. If I do not pay
the interest in this way at the end of each yoar, I will be guilty
of neglect. You will by instituting suit vealize interest wpon
the arroars of interest ( which will be regarded as principal ) and
upon the principal mentioned in the mortgage hond at the rate
of Rs. 8-2 por conb per mensem, from the mortgagad property and
from me and from my heirs, assigns and represeniatives and
from my other properties. T will continue to pay interest mupon
the principal for every year from the date of the mortgage lond
al the end of that year as long as the amount of the mortgage
hond is not paid. In default of payment you will act accord-
ing to the condition stated ahove. I will ropay this money within
three months from date and redeem the mortgaged property and
mortgage bond. T will get the payments of interest or of principal
endorsed ( as often they will be made) on the back of the mortgage
boud. I will take nosepurate recoipt or releasos, nor will producs
any (in evidence) If produced they will be at onee rejected by
the Conrt asinadmissible.  Jf I {ail to pay up the priveipal money
within the said specified timo I will continuc to pay up interest
upon the prineipal af the rato of Re. 1.4 per cent sccording to
the said stipulation in the bond up to the date of tho institution of
the suit, and from the date of institution of the suit to that of the

decree, and from the date of the decree to that of the realizatlon
of the amount. ”

As already mentioned, the Court below has held that the
plaintiff isnot entitlod to vecover the higher rate of intorest, name-
ly, Rs. 8-2, upon the principal amount, bul that he is entitled to
such interest upon the intercst acoruing year alter year. The
question whether the mortgagee has a vight to compound intoress
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ah the higher rate of Ra. 3-2 is not free from dificulty, hut having
vegard to the jn lgment of a Full Bench of this Court in the case
of Kala Chund Koyl v. Shib Chunder Ray (1) delivered by Pigot,
J., we think that the plaintiff is not ontitled to this higher rate
of interest, it being in the nature of a penalty within the mean-
ing of section 74 of the Contract Act. In that case, the provi-
sion in the bond was that the principal should bo repaid
with interest on tho due dato, and that on fuilure thercof interest
should be paidata higher rate from the date of the bond up to
date of realization ; and the question that was discussod was whe-
ther this provision amountsto a provision in the nature of a
penalty such as under section 74 of the Contract Act could not be
enforced. The majority of the Court followed the decision of
this Clourt in the case of Mackintosh v. Crow (2), and held. that
the snid provision amonnted to a stipulation for payment of a
penalty, and therefore it could not be given effect to. The
learned Judges hud, in deciding that cuse, to consider the correct-
ness of another judgment of this Court, namely, in the case of
Buif Nuth 8ingh v. Shal Ali Hossein (3), and Pigot, J., with
reforence fo this case and to a case decided by the M‘Ldms High
Uourt, mada the following observations :—

“1 think that the objection made in the judgment in Baif Nuth
Singhv. Shah Ali Hossein, (8) that cases such as the present do
not come within section 74 of the Contract Act, hecause no sum
is named, is not one to which effect ought to be given. By the
fixing of a rate of interest the sum to become payable, at any rate,
as the Madras High Court says, at the tims when default is wade, is
fixed, and this is what the section contemplates.

“ Upon the second question I think that when the provision in
the contract in question amounts to a provision for a penalty (or,
which is the same thing, stipolates for a sum in case of breach
within the meaning of section 74) that that gossto the whole
sum which may accrue due under the provision, although it may
Le that by non-payment for an indefinite time the aggregate
amount ultimaiely payable may greatly exceed the amount—the

(1) T L. R, 19 Cale,, 302, () T L. R, 9 Cle., 689,
(8) T L. R, 14 Cale,, 248,
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fixed and ascertainallo amount—to bo due ab time of defunlt, I
think they cannot bo separated, and thatsoction 74 applios to all,
that is, that it applics to the money claimed ab the increased rate
of inlerest from the date of the hond until realization.”

These last observations wero made especially with referenco
to the question that was raisedin the case, whether the plaintiff
could not recover the higler rate of interest from and after the
due date, and it was held thai the provision as to the inereased
interest: was o provision which conld nob be separated, and that
therefore section 74 of the Conlraet Act applied both to tho period
before the due dute s also to the period subsequent thereto,

It was contended before us by the learned Vakil for the
rospondent, relying npon cortain observations of this Cowrt in
the case of Manguiram Mavwuri v, Rejputi Koers (1) that section
74 of the Contract Act halno application Lo this case, becanse no
sum was named as the amount to he paid in the event of o Lreach
of the contract to pay ; that the amoeunt would vary with the time
for which payment was withheld ; and that, with regard to com-
pound interest, there was but one rato stipulated, vz, Bs. 8-2, and
that therefora it conld not bo regarded aga ponalty.  Wo obsorve,
however, that the first portion of this argument, as we understand
it, is the same that wus uged by Mitter, J., in the case of Baij Nath
Singh v, Shuh Ali Hossein, bat 1t doesnol seem 1o lave been
accepied as correct by the majority of the Judges who composed
the Full Beneh in the case of Kula Chand Kogalv. Shib Chnder
Roy. They rather adopied the view of thelaw thatwas expressed
by the Madras High Uourt in the ease of Numjappa v. Nemjappa
(2). The learncd Judges in that case, with reference to this
quostion, ohserved as follows :—

“ 14 1a snid there i3 in the presont case no sam named within
the meaning of section 74 of the Qontract Aot, and that therefore
that section is not applicable. To that argument we would reply.
thatythongh 1o swm is named in rupees, the extra sum payable is
fixed and ascortainable before hand or atany rate at the time when
defiult is made. To hold that more than this is required, and
that it is necessary that the exact sum should he moulioned in the

(1) 1. L. R., 20 Cale., 366, @ 1 LR, 12 Mad,, 161,
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bond, is in our judgment to countenance an easy mode of avoiding
the effect of the section altogether.”

We may add with reference to the case of Mangniram Marwari
v. Rajpati Koeri, which was relied upon by the learned Vakil for
the respondent, that the terms of the bond which the learned
Judges were then called upon to considbr are not identical with
the terms of the bond in the présent case.

It will be observed that the stipulation between the parties
was that the interest would be payable at the end of each
year, and that in default of payment of such interest at the
rate of Re.1-4 per cent per mensem ; the mortgagor should
have to pay compound interest at the increased rate of Rs. 3-2
per cent. per mensem ; and that in default of payment of in-
terest at the end of each year the creditor would he entitled to
sue for the interest at the increased rate. So that, although no
sum was named in the mortgage itself as would be payable upon a
branch of the covenant on the part of the mortgagor, still the
amount which the mortgagee would be entitled to recover from the
mortgagor in the event of default of payment of interest at the
end of each year was at once ascertainable, and in this view of the
matter we think that the provision with which we are concerned
falls within the scope of section 74 of the Contract Act; and we
do not see it is possible to divide this provision into two parts,
one of the parts being applicable to the principal, and the other
part to the interest. The whole provision, as it seems to us, was
one entire provision in the nature of a penalty which the mort-
gagor incurred in the event of default on his part to pay the
stipulated interest at the end of each year ; and though in regard
to compound interest there is but one rate (Rs. 3-2) mentioned, it
is a rate higher than that at which interest was payable, if there
was no breach of the covenant, and in this sense may well be re~
garded as a penalty.

Upon these grounds we are of opinion that the mortgagee is
not entitled to enforce the penal provision in the mortgage bond
as ragards the higher rate of interest.

Vhile, therefore, we think that the decree of the Court below
- shouli in the main be confirmed, we are of opinion that it should
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1804 be modified so as to allow the plaintiff to recover intevest at the
T Narg Yate of Bs. 1-4 per cent. per mensem upon the prineipal from the
D{s date of tho bond to the date of realization, us also ecompound
q,m[wmp interosh at the same rate ; and we direct that a deeroe be drawn
Das. yp in accovdance with this declaration in terms of bhe Treansfer of
Property Act. Costs in proportion,
LYW, Leeres modified.

Before Mr. Justice Ghose and dr. Justice Gardon.

1894 CHUATRADHART SINGI (DEPRNDANT), AND ON 1I% DEATII IS 80N AND
CJuby 20 RUNS BEIARY SINGIT ». SARASWATI KUMART
(PralNpire, )

Ghatwali Tenure—Right of succession bo ghatwali tenure in Beerbhoom—Iies
gulotion XXX of 1814, section 8-~ Descendants,” Meaning qf—Impar- ‘
tible property—Separate property—Iindu luw, Mitakshuro.

Ghatweali tenures in Beerbhioow are tenures o be beld in porpetuity and
are descondible fram generation to generation subjoct to certain condilions
and obligations, and it wouldbe inconsistent with tho true charactor of
these tenares to hold that the Legislatura intended that they should devolve
on iasuo of the body only, and not ouleirs genorally according to the law
which may govern such sncoession. The word * deseendanta ™ therefore in
seetion 2 of Bengal Regulation XXIX of 1814 isnot to be conglrned in
its restricted meuning, but includes the widow of o decoased ghalwel, who
may therefure be one of his heirs, Lall Dharee Roy v. Brojo Lall Singh
(1), and Kustooree Koomuree v. Monohur Deo (2) refurred to,

Where a ghatwali tenure was admittedly tmpartible and governed by
Mitakshara law, and the only heiry were the widow and the brether of 1he
wile ghatwad, fleld (it being found on the avidence ilat the brothers had
separated and that the ghatiwali tenure was the exclusive properly of the
lnte ghutwal), that his widow was his bieiress aceording Lo Mitnkshare law,

Alshough, according to the decision of the Privy Council in Chintaman
Sengle v. Nowlulho Koowmwari (3), impartible property s not necpssarily’
soparate property, yot, Semble that with reference to {he peenliar character
of ghatwall tenures os deseribed in Regulation XXIX of 1814, they woro:
intended fo be the exclusive property of the ghutwal for tho timo being;.
and rnot joint family property in the proper sense of the term.

# Appeal from Original Decree No, 182 of 1808, against the docreeof
W. . Smitl, Bsq., Sub-divisional Officer and Subordinate Judge of ])eughur
in Zillal Sonthal Pergunnalis, dated the 15th of Pebraary 1893,

1) 10 W. ., 401, (2) W. R. Gap. No. (1864) 30,
(3 L L. R, 1Cue, 15318 W. 1L, P. ¢, 91,



