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was, on the evidence, uttered after the petitioner had left the room,
and was addressed to the crowd outside,

We are perfectly well aware that it is extremely annoying to
be compelled, or even persistently entreated, to reconsider a matter
which has been already disposed of, to the best of the ability of
the person who has disposed of it, but we must say that this is the
first time we ever heard it suggesied, that it is a crime or an insnlé
to present a petition of review, even if it is pressed in snch a way
as to worry and distress the person to whom it is presented, and if
the useless consideration of it prevents him from attending to his
other husiness,

We are of opinion that the rule must be made absolute. The
conviction will be set aside and the fine, if paid, must be refunded,

Conviction set aside.
H.T.H.

Before Sir W, Comer Petheram, Kuight, Chicf Justice, und Mr. Jusiice
Beverley.
(HANDI PERSHAD (PmrroxEr) » ABDUR RAHMAN, Suve-Ovirsexr,
MoverYR MonicreariTy (OprosiTE PARTY.)®

Bengal Municipal Act (Bengal Act TIT of 1884), section 138—False state-
ment conlained in application for livense—Hunicipul Commissioners, Towes
of, o institute prosecution under Penal Code— Penal Code, sections 182, 159,
417 and 511—Revisional Power of High Cowrt—Power of High Court
1o interfere in pending proceedings.

On the Bth May 1894 C. applied in writing under *he wovisions of zestinn
133 of Bengal Act II1 of 1884, to a mnnieipality for ¢ livense ty b granied o
him in respect of two carriages and six ponies, and fled wp aud signed (he
usnal statement required by the section. The sum payable in respect of the
license was received, and the license asked for by C. wasgranied to him,
and at the same time the statement was sent to an overseer of the muaj-
clpality for verification. On the 7th May the overseer veported that C. hud
in his possession eight ponies and one horse.  On the 8th May the choirman
of the municipality passed an order directing C. to be prosecuted for making
a filse statement in the schedule to Lis statement regarding the number
of animals in respect of which he applied for the license, On the 9th May
C. presented a petition agking that the tax on the three enimals might be
veceived, and stating that Lie did not think he was liable to take out a license

#Criminal Revision No. 398 of 1894 ngainst the order passed by H.A. D,
Phillips, Bsq., District Magisirale of Monghyr, dated 18th May 1864,
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for them, ag they were old and diseased and unfit for work, On the 13th

=== Alny the chairman passel an order on this applicalion that he bad no power
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to interfere, ng the prosecution of ¢! had alrcady been ordered, Mean-
whils on the 9th May o paper was gent to the Magistrate headed * List of
municipal cases under Act I1T of 1884" iu which C. appeared as charged
with an offence under section 199 of the Penal Code [Lor “fling o
fulse staterment, that is to say, putting down in the schedulo six ponies
only instead of eight ponies and one horse” On the 12th May the
Deputy Magistrate divected a summons to issue to C. relurpable on the
93rd, On the 18th May the District Mngistrate passed nn order to the
effect that the municipality could not institutese proscention wnder the
Penal Code, but that the Deputy Magistrate bad power to do o, and that
he should consider the provx:sions of section 182 anil 417, read with 511, of
tho Penal Code, as applicablo to the facts of the case. On the 19th May
the summons wog issued, and the case was heard on the 23rd and . 24th
May and 19th June, on which date formal charges under sections 199, 182,
and 417-511 of the Ponal Code were framed. Thereafter the hearing pro-
ceeded 11l the 16th July, when on an application to the Iligh Court the
procesdings were stayed, and arule issued to show canse why they should
not be quashed. It was contended ut the hearing of the rnle that the High
Court showld not interfere ot that stage of the proceedings under its revisional
jurigdiction.

Held, that the High Court has power to interfore at any stage of a case,
and that when itis brongli to its notice that & person has been subjected, a8 in
this case, tor over two months to the harussment of an illegal prosecution,
it iy its bounden duty to interfere,

Held, farther, that it was quite clear that the munieipality had no power
to institute the proceedings, and that having regard to theprovisions of
gection 192 of the Code of Criminal Procedure, it did not appear lat the
Deputy Magistrate, having no private complainant belore him, had power
of his own motion to institute them ; but thut whether he had such power
or not, the admitted facts of the cuse did not inltaw constitnte any of the
offences with which C\ was charged, and that the whole proccedings must be
quaghed.

The Municipal Act is inlenden to be completo in iiself as rogards offences
committed aguivel the Municipal Commissioners, and thore is no indication
of any intention to render a delinquont also liable to punishment undor the .
Penal Godo. There & no penalty in the Acl altached to the ommslon»v
to mike o roburn under scction 133, and no words in the Act const,ltutmg
the making & false roturn a penal offence ; and as thore aro no suoh words ',
in the Act ag are necessary to make the provisions of the Penal Code applb '
cible, the Court has no power to import them. The Municipal Commissioners
in gdch o case have the romody provided by the Agl ilself,
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Ta1s was a rule calling on the opposite party to show cause
why certain proceedings pending before the Deputy Magistrate
.of Monghyr, in which Chandi Pershad, the petitioner, was being
prosecuted on charges under sections 199, 182 and 417 vead with
511 of the Penal Code, should not he set aside onthe ground that
they had been improperly initiated, and that upon the admitted
facts the charges framed under these sections against the petitioner
were unsustainable in law. The rule called on the opposite party
alse to show vanse why the case should not be transferred to some
other district.

The facts of the case are fully stated in the judgment of the
High Court.

Mr. Jackson, Babu Dwarke Nath Chuckerbutty and Babu
Dasarath Sanyal appeared in support of the rule.

Mr. Pugh showed cause, and contended that the Court should
not interfere under its revisional powers to quash the proceedings
pending hefore the Deputy Magistrate at the stage at which they
were and before the Deputy Magistrate bad concluded them and
come to a finding.
~ The judgment of the High Court (Prrmmrar, C.J., and
Bevarury, J.), was as follows :—

This is a rule obtained on behalf of one Chandi Pershad to show
-eause why certain proceedings taken against him by the Deputy
Magistrate of Monghyr should not be quashed, or why the case
should mot he transferred to some other district. The facts are
these : On 5th May last Chandi Pershad applied to the Municipal
Commissioners of Monghyr for a license for two carringes and six
ponies, making the usual statement as required hy section 133 of
the Bengal Municipal Act IIT of 1884 of the Beagal Legislativé

Jouncil. A license for two carriages and six ponies was grauted,
but at the same time the statement was sent for verification to the
overseer, who, on the 7th May, reported that Ghandi Pershad had
eight ponies and one horse. Thereupon the Chairman of the
Municipal Commissioners on the 8th May mude an order to “pro-
secute Chandi Pershad for making fulse stalement in the schedule
regarding the number of animals.” On the following day Ohandi
Pershad presented a petition offering to pay the tax on the othor
three animals, and pleading that he did not think he was liable o
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take out a license for them, as they were old and diseased and un-
fit for work., This petition was laid before the Chairman on the
19th, and on the 13th the Chairman wrete :  Prosecution hag
already been sent by the Vice-Chairman. Nothing remains in my
power to do. I can only write to the Magistrate that if this plen
be correct, to deal leniently with him.” Meanwhile on the 9th
May a papor had been sont to the Magistrate on a printed form
and headed ‘List of Municipal cases under Act III of 1884
and Bye-laws, in which Chandi Pershad appeared as charged
with an offence under section 199 of the Tenal Code, for * filing a
false statement, that is to say, putting down in the schedule six
ponies only instead of eight ponies and one horse.” This paper
bears the signature of Abdur Rahman, sub-overseer, Aldul Hug,
overseer, and an endorsement “forwarded to the Magistrate for
prosecution,” which purports to be signed by the Viee-Claivinan.

On May 12th an order was made by the Depnly Magistrate,
Abdus Balam : “Summon accused under section 199, Penal Code,
and witnesses. Fixed for 28rd instant.”

On the 18th May the District Magistrate, Mr. . A, I, Phillips,
recorded the following order on the order sheet 1=~

“] see Moulvi Abdus Salam was in charge and teck petilions
on the day this was presented. However, under my general order,
he should have brought to my notice an important case like this.
The municipality cannot institute prosecution, as offonce 1y under
Penal Code and not under Municipal Act ov bye-laws. However,
Deputy Magistrate had power to institute, The case may remain
on s file. Soction 182 and sections 417-511, Pena) Code, should
also be considered. Section 182 has recently been amended by the:
Legislature. As the prosecution is of some public importance, 1
think prosecution should be represented by a pleader. Balm
Grunga Churn Mukherji is instructed to appear, I would have

authorised the Government pleader, but that he is also Chairman
of the Municipality,” |

Accordingly, on the 19th, a summons was issued for the
appearance of Chandi Pershad on the 23rd, when the witnessés
for the prosecution were examined. On the 24th the Deputy Magis-
trate inspected the ponies and horses and found three of thery
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“ diseased and rather unfit for use.” On that date De divected that’
the accused should offer defence uuder sections 199, 182, and 417-
511, Penal Code, and on the 19th June formal charges were drawn
up under those sections, and the proceedings dragged on, there
being no less than nine postponemeunts, until on the 16th July lash
they were slayed by the order of this Court.

The rule was ohtained on two grounds— (1) that the proceedings
wore improperly initiated, and (2) that wpon the admitted faets
the charges framed against the accused are-unsustainable in law,

The District Magistrate and the Deputy Magistrate have both
submitted explanations to this Court, and we have had the ad-
vantage of hearing Mr. Pugh on behalf of the Municipal Commis-
sioners,

On the first point it seems quite clear, as admitted by the Dis-
trict Magistrate, that the Municipal Commissioners had no power
to institute the present prosecution, Their powers in this respect
arve defined by scction 352 of the Municipal Act, and are re-
stricted to the prosecution for offences created by that Acl.

Nor does it seem to us that the Deputy Magistrate had any
authority to initiate the proceedings. Thers was uo private com-
plaint before him, and it does not appear that he is empowered to
take cognisance of offences of his own motion in the manuner pre-
seribed by clause (¢) of section 191 of the Code. The District
Magistrate appears te admit this, but argues that his taking
cognizance of the matter himself under section 191, clause (¢),
on the 18th May, was sufficient authority for the continuation of
the proceedings.

However that may he, weare clearly of epinion that the facts,
as ulleged ~and we may say al once that there is no dispute abous
them—cannetin law constitate the offences with-which the peti-
tioner bafore us has been chargad.

The broad question which we have to consider is whether a per-
son who, under the provisions of the Municipal Act, is liable to
pay the tax for nine horses, but has taken out a license for six
only, has commiited the offence (#) of giving false information as
defined in section 182 of the Penal Code, or (§) of making a false
statement in somo declaration whichis by law receivable as ovidence,
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as that offence is defined in section 199, or (¢) of attempting to
commit the offence of cheating, as defined in section 415. The
answer to this question must depend on the obligation which a
person who applies fora license to keep horses or other taxable
things is under, to state accurately the number of horses, &c., in
his possession, the object to attain which he makes the statement,
and the legal character and value of the\ statement when it has
been made. This involves the consideratipn of the provisions of
the Bengal Municipal Act, 1884, under which the stafement wis
made. By section 86 the power is given to the Commissioners to
order that this particular tax be levied within the limits of the
Municipality, and sections 133 and 135 prescribe the mode in
which the tax shall be collected, while section 137 imposes tha
penalty to which a person shall be subject, who keeps a horse
or other taxable thing without obtaining a license. By section
133 the owner of the taxable thing must, within the first month
of each half year, forward to the Commissioners a statement in
writing, signed by him, of the horses, etc., liable to the tax fox
which he is bound to take out a license, together with the amowrs
which is payable by him, for the current half year, for the horses,
etc., specified in the statement. On receiving this statement and
the money the Commissioners must under section 135 give the
applicant the license which he has asked and paid for ; they have
no power to refuse it in any case, and if at the time it was applied
for the person to whom the application was made knew that the
person who was applying for a license for one horse had twenty
in his stables, he could not under any provision in this Act
refuse the license for the one horse for which the tax was
paid.

We are now in a position te decide whether there is any
ground for charging Chanli Pershad with an offence under any
of the sections of the Penal Code, which have been mentioned in
the charge which has been framed against him. Mr. Phillips is
in ertor in supposing that section 182 has been recently amended.
That section is in the same form at this moment as it was when i}
was originally enacted, but for the purposes of this case we will
assume that it has been amended in the way Mr. Phillips imagines,
and that as it now stands in the Code, the latter part must be read
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independently of the earlier portion, so that a porsan who gives
false information to a public scevant fnfending to cause him to
o, ov omit, something which he ought not to do, ov omit, if tho
trath were known to hin, ix guilly of an offence wndor the sec-
tion,  On this asswption it is impossible to bring the presont
case within the section, boeause the aetion of the pablis servant
must of nocessity be the same, whetlier he belioved the statement
to be true or knew it to be false.  In cither case the only thing
which he is authovised by the luw to do is to luke the monsy and
give the license which is appliod for in - exchunge for it, and this
is in fact what was done here.  Wo suppose the ruguestion is
that the public servaut to whom the application is made may he
Jnduced, by the statement contuined in i, {0 omit {o make an
\‘inspoution of the applicant’s premices under the powors of sac-
tloa 140, But the Commissioners cannot wake an inspection
‘i‘wl.mler that scelion, unless they hava reason to believe that
}‘ibnmhhing will be fomnd for which the ownoer is linble to the
3 %, sl for which a Heense s nob been taken  oub, and it is
iobvions that the form of this applieation could not have
the,offoct of inducing them to make or vofrain from making an
inspoction whieli they could only make when oy wore induged
o' do so by somo canse entirely indepondent of such an appliva-
tion, as that nlone conld wot reasonably raise such o suspicion or
dispel it if it wore vaised by some othor cause,

We now come to section 199 of the Penal Code,  That section
subjects any porson who makes a false declaration, which declara-
tion may Do used us evidenee of the matbers sabed in it, to the

penalties for perjury, that is to say, renders him Hablo to rigorous
imprisoment for threo years, It needs o very slight acquaintance
with the Indian Evidence Act, and with the prineiples of Taw which
are embodied in it, fo satisfy any ona that the statement made by
tho acoused for the purpose of taking out these licenses is no
avidence ab all against anyouo hut Limsell, aud could only bo
ovidence against himsoll as proving an adwission by im, thit ab
the time ho mado 16 ho had in his possession six horses, and no
more, for which ho was Hablo 1o pay the lax. 1t is obvious that
it s impossible to strain the words of the section so as ‘to bring
such a. case within them, and we are clearly of opinion thut on tho
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facts alleged here no chargo can bo framed  agaivst Chandi
Parshad under section 199,

The ouly other section which s mentionad in the chargn is
saction 417 read with section 511, and tho argument by which
it is sought to bring the caso undor that section is, wo think, even
more impossible than that which relates to tha otler soctions.
It is well vecognised law that o person ecannob he conviefed of
attempting to commit an offence unless the offenco would Tave
been committed had the atterapt proved suecosstul { Zhe Janpress v,
Riasat Ali (1)7, and it s extremely diffienlt Lo wnderstand  what

it is suggested that Chandi Pershad had tried to do which he had

not succceded in deing, He applied for aliconso for six horsos and
obtained it, but of course it cannot be said that ho cheated any
one by doing that. 1f the suggestion is the same as that which we
supposs Is made with veforence o section 182, it must fail for
the same voagon, as the applicant eaunot have trind Lo dishonestly
induce the Commissioners to omit to inspect his promisos, merely
by presenting his application in this form, when the lach i3 that
they had no power to inspect them ab all, unless thore was somo
other reason which justified them in doing so.

We feel hound to suy that Mr, Pugh did nob attempl to con-
tond that the charges framed against Chandi Parshad could be
sustrined.  He rather confined himself to urging the impropriety
of our interference at a time when the case is skill ponding hofore
the Mugistrate, Therecan be no doubt, howevor, that we have
the power to interfere at any stage of the caso, aud when it is
brought to our notice thaba person has heen suljected for ovor

-two months to the barassment of an illogal prosccution, we think
it is our bounden duty to interfore.

The fact is thatthe Municipal Act ilself provides bho penulty
for the omission to take out a licenss and empowers the Muni~
cipal Commissioners to take the nacessary stops for 'enforcing
thatepenalty. In the present case the Municipul Commissioners
did not think fit to avail themselves of the remody given them
by the Legislatuve, but-institutod a prosocution which they have
no power to institute on charges that eannob he sustained, and

(1 L L. B 7 Cule, 852,
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the Magistrato of the District has lont the sanetion of his authorily  thod B
to support this illogal action. Tho I\Im'licipnl Act is inbendad to ™ (g
bo complote in itselt as rogards offoncoy comuittod against tho 1’""1{:‘”*‘*“
Municipal Commissioners; and we can find no indieationin the  Awpre
Act of any intention to make a delinguont also liable lo punish- Rtk
ment undor the Penal Code. No penalty is albached to tho
omission to make a rofurn under section 138, and thero are no
words in the Act constituting the making a false return a penal
offence.  Whonever thero is an lutention to apply the provisions
of the eriminal law bto acts authorized or vequired by particubu
statubes, that intention is always made clear hy oxpross words to
that effect, Instances of this may be fonnd in the Cess Ack
(Bengal ActIX of 1880), section. 94 ; in the Islabes DPartition
Act (Bengal Act VILI of 1876), section 148 3 in the Income Tax
Act T of 1887, sections 35 and 87 ;in the Land Acquisition
Act L of 1894, section 10, and in many other Acts. In the
Bengal Municipal Act there ave no such words as are necossary
to make the provisions of tho Ponal Codo applicuble, and
-wo have no powor to import thom,  The Munieipal Commissioners
hava their romody in a ocase liko this mnder the Act itsoll,
Ihe remedy may nob in their opinion bo sufficient, bul they
are not entitled to go hoyond it,
For theso roasons wo make the rule absolute and seb usido the
entire proceedings taken against the petitioner in this casc.

Lule made absolute and proeeedings quashed,
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Before Sir W, Comer Petheram, Knight, Chief Justice, and My, Justive
Beverley,

PARYAG RAI (Comrnainant) » ARJU MIAN awp otieny (Acormp,)® 1894

Cuitle Trespass det (I of 1871), section 33 Lllsyul Seizurs of Cattlp— Tizey‘lﬂﬁ”}g_ﬁm
—~Compensution—Fine—Duprisonment in default of payment of Come ‘

pensation—Criminal Procedurs Code (det X of 1852), sechion 480~
Penal Code, section 378, ‘

‘ # Crimiunl Roferonce No, 231 of 1804, mads by TL A, D, Phillips, Buy,,
District Magistrate of Monghyr, dated the 10th of Angust 1894, ngainst the

order passod by XL Whoelor, By, Sub-Divisional Magistrate of Begnverni,
dated 2(ut July 1804,



