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CRIMINAL REVISION.

Before Sir . Comer Petheram, Knight, Chief Justice, and My, Justice
Bevorley.

CHANDI PERSHAD (Prrrriovkr) v EVANS (Orrosite PAnrry.)®
Criminal trespass—IHouse trespass—Possession of propery the subjeci of
Criminal Trespass—Penal Code, sections 441, 442 and 448.

¢, vatopayor in a municipality, who had filed o petition against an
assessment which in his absence had been dismissed, entered a room where a
Cotnuittee of the Municipal Cominissioners were seated hedring and deciding
petitions in assessinent watters, oslensibly with the objuct of presenting o
petition £or the revision of his assessment. Tho Chairman of the Commnittes
orderad him to leave the voow, aud on his refusal to dn so hie was twrned out.
Outside the ronm in the verandah he addressed the erowd complaining that
no justice was to bo obtuined from the Committee, €. was prosecuted on
these facts at the fugtance of the Chairman of the Commnittes and eonvicted
ot house trespass under section 448 of the Penul Codu ¢

Held, thet the conviction was wrong, and thut no offence had been
coninitled.  The prosecution was bound 1o prove, in order to support a con-
viction of a charge under soction 441 or 442, that the properly trespassed
upon wag at the tiwe in Lhe possession of o complainant who could compound
theffonce nuder section 345 of the Code of Crininal Procedurs, and the
compleinant bad failed to prove thut the room was in his possession, and had
in fact showq that he was marely sitling in it with other persons at the
nvitation and with the consent of the person, whoever hemight be, who
Lad the immediate right to sneh pussession,

ITeld, further, that evenif the complainant could be held to be in posses-
gion of the rcom,there was no evidence of any intent to commit an offence
or to intimidate, insult or annoy any person, it appearing that tho object
of the accnsed in going into and1emuining in the room was to endearour
to induce the compleinant and his collengues o reconsider their decision,
the verbal insult on which the conviction wag based having been uttered
after €, had left the room,

Tar potitioner in this case was charged, at the instance of the

Rev. Mr. Evans, one of the Municipal Commissioners of Mongliyr,

with criminal trespass by entering a room in which he and an-

L]
® Criminal Revision No. 405 of 1894, ngainst the ovder passed by I\ W.

Badeock, Bsq., Sessions Judge of Bhagulpore, dated the 14ih of June 1894;
confirming the order passed by J, Jarbo, Bag., Deputy Magistrate of Monghyr,
dated the 4th of May 1894, ’
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other Commissioner were engaged, sitting as a Committeo dealing
with appeals in assessment cases. The roason assigned by the
petitioner for entering the room in question was that, having beon
assessed by the Commissioners at a rale which he considered
excessive, he filed a petition for revision of the assessment ; that
his petition had been summarily rejected during his absence ; and
that he had put in another petition for reconsideration of that
order, and had gone t6 the office for the purpose of ascertaining
what order had heen passed thereon.

The case was heard before a Deputy Magistrate of Monghyr,
who convicted the petitioner of an offence under seetion 488 of the
Penal Code. The facts of the case, and the grounds upon which
the conviction was based, are fully set out in the judgment of the
Deputy Magistrate which was as follows :—

“The story told by the complainant, the Rev. Mr. Evans, iz that heisa
Municipal Commizsioner, That on the 18th Mprch 1894 he was sitting in
Committee with Dr. Vaughan, Mr. W, Thomas and others. ¢ The present
accused, Babu Chandi Pershad, enteretl the Comuittee rocm, which he bad no
right to do, in order to present a petition of revision of assessment. We
told him that we had congidered his potition, and we would uphold the assess-_
ment, and we refused to reconsider our order. Chandi at first refused Lo go
and had to be tarned out. Since then Chandi hns attended the Mumapnl
Office, not taking “no " for an answer, but still persistent in ssking us to re-
consider the assessments.’ On the 6th April matters culmiinated, Mr. Evaog
and Mr, Thonias were in Committes in a room in the Municipal Office—a room
where none of the outside public are allowed to enier while such Committes
is sitting unless specially called by name. Chandi forced his way into this
room, uncalled for. Mr. Evans ordered him toleave it, but not listening Chandi
walks up to a bundle of petitions and began Lo pull them about and inspect
them. These papers were officlal records which Chandi had no right to sce ;.
Lie was again asked to desist, and to leave the room, by Mr. Evans, then by -
Mr. Thomas, and ashe set at naught mere verbal orders, Mr. Evans liad to,
lenve his chair to have accused turned out. Seeing this Chandi then left t\xe“‘
room, bat he stood in the dooiway and made insulting remarks, gesliculating
and nddressing the crowd of the public in the veranduh, snd completely
stopping work. Even his own witness admits that he maid the Municipal
Comxmseiunexs were ¢ Be insaf?  That they would not call and hear
the petltlonels who were present, and struck off Lhe petition of those who
are not present, This, to say the least of it, is insulting. The defunco admit
that it was forbidden to enter that room (see defence ovidence), unless gpocial-
Iy enlled. It is proved that Chandi was not so called. So that the whole eave
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for the prosecution is proved. I would not teke it upon ine to doubt the
evidence of a man like My Erans who for years hes Lieen known in this
district for his simple straightforward dealing. Indeed, the same may
be daid of Mr. Thomas too, and the insult must huve been of a very decided
pature befure it conld rouse such a mild wman as the latter. The accused pleads
that he went into the roow to learn what had become of his petition, The
accused himself contradicts this, for he says that in the presemce of Di.
Vaughan he had been told that hig petition had been rejected. That was on
the 18th March, and yet we find accused worrying the Committee as late ay
the 6th April, when he knew very well what ordets had been passed, My,
Tvans tells me in Court that there are sometimes as many as 600 revision
petitions to hear in a day. If every one of these were to do what Chendi did,
i.6., to put in = petition first for revision, then when orders were pagsed ot
that to put in a second for reconsideration of orders passed on revision,
there would bs no end to the work. Babu Chandi Pershed s a man with
soms inflnence. The natives are like sheep and are only too willing to
follow the lead of any noisy malecontent and so obstruct work, and it is
quite certain that when private gentlemen give up their time and trouble for
the public weal for nothing, the least that constituted authority can do
ig to see that they are protected from insult and obstruction, It has been
wrged in defence that no criminal trespass can le aguinst accused in the
case a8 complainants are mot possessors of the room in guesiion, It s
but common senso to assert that a room in the rightful occupancy of any
person is in their possession for the time being, Chandi Babu quite clearly
meant to cause annoyance and to be & nuisance until he gained bis peint,
and finding that he could not gain it he becams insulting, 1t hoes been
r moot point as to what section his offence comes under, The Government
pleader does not think the Municipal Committee can be called o Court in
this case, and therefnre only two sections remain, sectinng 504 and 448, Penal
Code, and T think the laiter more applicable. This is a case that is cansing
great deal of attention, and much depends upon it a8 lo whether the Com-
missioners will be enabled to carry on the work in peace in futurs, or net,
and, this being so, and ag Chandi accused is & man who ought to have known
5o much better, I must pass a severe sentence on him, therefore, under
gection 448, Penal Code, I ovder that he pay o fine of Rs, 200,in default
a forinight's rigorous imprisonment. The accused is a rich man, and it would
be useless to give him less, as he woulld not feel it at all”

The petitioner appealed against this conviction to the Sessions
Judge, but bis appeal was dismissed. The following was thg judg~
ment of the appeal Court:—

“The appollant has been oonvieted of criminal trespass by going into
the room oceupied by Municipal Commissioners of Jamalpur while hearing
appeals against agsessment,

12

1894

Cravn1
PrisHAD

(8
Evans.

"

2




1267

1804

THE INDIAN LAW REPORTS. VoL, XXII

“The appellant’s pleader has argued that tho appellant being a rate-payer

= g & right to enter any room in tho Muricipal Ullice af any time. Thig

CuaNnI
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1,
Evans,

iy a preposterous clabn. The Municipal Commissioners hnve a porfect vight
to make any arrangements they think proper with rogued to the room
in the office for the purpose of carrying on the work of the Municipality,
and it is obviong that If any rate-payer could go into sny room just whon
be liked no office work coulil go on.

“The next point is that no one was in possession of tho room, but the
Munieipal Commissioners clearly had possession.

“The next point is that the acrused only went to find ont what order
had been passed on o petition of bis, mud that he had no intention to wunoy
any ono. The evidencs proves clearly that he went inta the rron, interrapted
the business that was going on, and rofused to leave when ordered to, and
oa being ejected addressed the crowd from the verandub, suying ke had
not, had justice.

« Ag regards the sentence T gee that the appellant bebaved in a somowhat
similar way on & previous occasion, March 18th, and I therefore decline to
reduce the fine.”

The potitioner then applied to the High Court, under the re-
visional section, to have the record sent for and the convietion sob
aside, and o vule was granted on the 17th July Ly o Bench
consisting of Beverley and Banorjee, JJ.

The grounds upon which the rule was applied for, and which
are dealt with by the District Magistrate as appearmo in the judg-
went of the High Court, were as follows :—

(1) That the facts found by the learned Deputy Magistrate
did not constitute an offence under section 448, Ponal Clody,

(2) That the Municipal Boards Assessment Rovision Offioo
being « public office the entry of the petitionor inbo it was not
unlawful, and did not in law amount to a criminal trespass,

(8) That the petitioner being a rate-payer of the Muni-
cipality, having had an order before the assessment revision Come-
mittoe, his entry into the said office under the ciretmstances stated
above did not constitute an offence under scction 448,

(4) That there was norule in law by which a rato-payor
was probibited from entering into the Municipal Committee room,
nor was there any evidence in the case that the rate-payers wero
excluded from the Committes room of the Monghyr Municipulity,
and the finding of the Deputy Magistrate thata rate-payer had no

whtto enter into the said voom for lawful purposes was bad in law.
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(5) That there was no finding, mor was there evidence io
support any, that the petitioner was aware that as a rate-payer he
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was nob entitled {o enter info the said room for a lawfnl purpose, Presian
i

(6) That tho said office could not be considered as in posses-
sion of any person within the meaning of section 441, Penal Code.

(7) Thatin any event, upon the facts and under the circum-
stances of the case, the sentence was excessive and too severe,

Babu Duwarka Nath Chuckerbutty and Babu Dasarath Sanyal
for the petitioncr in support of the vule,

Mr. Pugh, for the opposite purty, showed cause.

The judgment of the High Court (Prruersm, CJ., and
BrvERLEY, J.) was as follows i~

On the 7th of April 1894, the Chairman of the Monghyr
Municipality forwarded to the Magistrate of the District a report
by My, Evans,n Municipal Commissioner, eomplaining of the
conduct of Chandi Pershad, witha roguest thathe might be pro-
secated, if in the opinion of the Mugistrate any criminal offence
had been committed by him, Onthe 12th the Magistrate made
this order « “The applicability of section 228, Penal Code, is
doubtful, Bub an offence appears to bave been eommitted under
section 448, Penal Code. I direct prosccution mnder that section,
. To the Joint-Magistrate.,” The trial was commenced on the 28th,
before Mr. Jarbo, a Deputy Mugistrate. On that day Mr. Evans
himself was examined as complainant, and as for the purpose of
what wo have to say we aceept his statement as absolutely accurate,
and as his oase cannot, of course, be put higher than he puts it
hiruself, we think it best thathe should tell bis own story, which is
as follows =~

“Onthe 6th April, I think it was, Tand Mr. Thomas and a
Native gentleman, whose name has slipped my memory, were
sitting as a Rovision Committee of the Municipal Board hearing,
aml deciding petitions. This was in o room adjoining the publie
office room. The present accused, Babn Chandi Pershad, came
into the room wncalled. Noone was allowed into the room unless
sont for. 1 had warned this man on the very first day of our
sitting, I believe it was the 18th March, Dr. Vaughan buing
f)resent. Chandi had entered this room of ours and interrupted us.

Fvans.
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He did so ostensibly to present a petition of revision of assessment.
We toid him then that having reconsiderod the matter we had
passed orders upholding the assessment, and we would not alter
them. Ho refused to go and we had to turn him out. Ever since
then he has been coming worrying us to reconsider our order and
prevented our work going on. On the 6th April he enterod our
room, He walked round to where the patitions were being sorted
on the floor and began pulling them about. As Chairman of the
Committee, I ordered him to leave the room. Ile took no notice
of my order and then Mr. Thomas spoke to him. He took no
notice of that order eithor, andl rose and had to turn him out,
Hethen said : * Yihan kooch insaf nahin hai, sub be-insaf. 1
went back to my cheir and resumed work. Inthe course of ten
minutes there was a hubbub in the east verandah., I went out and
saw the present acoused gesticulating to the crowd and stating
that no justice could be obtained. This wag in the verandah, and
I told him to leave it.  He said he had a right to stay thove. [
called for a constable, then every one left. I called for o constable
as accused’s manner was insulting to us and exciting to the erowd
and I feared a breach of the peace.”

Some witnosses were examined on the same day, and a charge
was framod, after which the trial was adjourned to the 4th of May
for the accused to summon his witneszes. On that day two wit-
nesses wore examined for the defence, and the Deputy Magistrato
gave his judgment, by which he convieted the acensed of an
offence under section 448, and sentenced him to pay a fine of
Rs. 200, or in default to 14 days’ rigorous imprisonment, This
Jjudgment was aflerwards npheld by the Sessions Judge on appeal,
and this rule was obtained from a Division Bench of this Court on .
the 17th of July to revise the whole proceeding,

In answer to the rule the District Magistrate, Mr. Phillips, b,
written a letter to the Registrar of this Court which, as we under-
stand it o be his wish that his arguments should be made public,
we have bad copied here. It is as follows :

“Bir,—In reply to lolter No. 2141, dated 18th Jaly 1894, I
have the honour to forward the record of the case called for, and

to ghow cause as follows, A letter from the Deputy Magistrate,
Mr, Jarbo, is herewith submitted. ‘
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“Grounds : L. Bven if it be admitted for the sake of argument
that the first and original entry of too petitioner was not with
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intent to intimidato, insult or annoy, it is clear that, after he had Prosnap

been ordered to leave, he remained with one of such intents. The
petitioner’s conduct appears to have been outrageous and most
insulting to tho Municipal Commissioners sitting, Mr, Thomas
and the Rev. Mr. Evans. He interrupted and obsfructed their
work, and as Municipal Commissioners are public servants, the
petitioner might bave been convicted under section 186, Penal Code
also.

“II—VIL. Al these grounds havo been dealt with by the
Deputy Magistrate and the Sessions Judge on appeal. If the peti-
tioner had behaved decently, quietly, and with ordinary respect,
probably nothing would have happened. I know of no abselute
right to enter a Municipal Office. Accounts are open to the
inspection of any tax-payer on a day or days to be fixed in each
month (section 71, Bengal Act 1IL,1884). The budget is open to
inspection for fourteen days at all reasonable times. (Section 73).
Then by section 117, the Commissioners declare at what hours of
each day the office shall be open for the receipt of money and the
transaction of business. The petitioner, as a matter of fact, did not
want to see accounts or to pay in money. The Revision Com-
mittee were sitting as a Conrt in a room, which is set apart for
their so sitting. Till quite recently it was used as the Court of
the Bench of Honorary Magistrates. I was of opinion that pro-
bably seetion 228, Penal Code, did not apply, asthe Commissioners

were not a Court. If they were not a Court, then the provisions -

in tho Procsdure Code as to open Courts would not be applicabls,
and even supposing they were applicable, that would not prevent
the Commissioners from making due arrangements for the proper
transaction of the business before them. They weve absolutely
within their rights in directing that only those who were called
should come in. The room is a small one and not spacious like a
Conrt; The petitioner begs the issue when he speaks of his right
“to enter for a lawful purpose. As regards the fine, 1 have ascer-
tained from the Income Tax Office, that the petitioner pays an in-
come tax of Rs. 143-8-8. Hae is reputed to be a wealthy man.—I

thave the honour to be, &e., [Sd.] H. A, D. PaiLuirs, Magistrate.”
9

.
Evans.
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The broad question we have to consider is whether, upon the

Craxor facts as stated, the offence of house trespass, as defined in section

PepstisD - 419 Penal Code, has heen committed by Chandi Pershad against

Y

Tvans.

Mr. Evans, We say against Mr. Tvang, becauso the offence, if any
was committed, was not one for which the Commrissioners could
prosecute and could throw the expenses on the rates undor section
352 of the Municipal Act, but was an offence against the coms
plainant, Mr. Evans alone, which he conld himself compound for
any satisfaction, pecuniary or otherwise, made to himself, under
section 345 of the Procedure Code. Whether the charge is made
ander section 441 or section 442, the prosecution must prove -t

the property trespassed npon was ab the time in the possessioﬁ'%f a
complainant who could compound the offence nnder section 345 of
the Code, and, as this is the case, we think the cliarge must fail, oven
il there were no other reason, on the ground that the complainant’s
own statement, so far from showing that the rooni was in his posses-
sion, shows that it was not, but that he was merely sitting in it with
other persons at the invitation and with the consent of the person,
whoever he may be, as to which weknow nothing, who is in possos-
sion of the room in the well understood sense that he is tho porson
to whom the right to immediato posscssion belongs, Bub evendf it
were shown that the room was in the possession of Mr. Tvans at
the time, or that it was a building used as a human dwelling, a
place for worship, or a place for the custody of proporty, still it
would be necessary, under either seetion, for tho prosccution to
prove that the accused trespussed in it, with inlent to commit an
offence, or to intimidate, insult, or annoy some porson who was in
possession of the room, and upon Mr. Evans’ own stalement, it s,
we think, apparent that the accused did nob enter the room, or
remain in it, for any or either of snch purposcs, but Lis only object
in going and remaining there was to endeavour to induce Mr,
Evans and his colleagues to roconsider their decision. |
The appellant’s griovance was that bis appeal against the assess-
ment had been disposed of in his absence, and as we observe from
the judgment that there are sometimes as many as 600 pebition%
to hear in a day, it may be possible that some of them may not bo
as fully henrd as the appellants would wish, Moreover, the verbul
insult which the Magistrate finds constiluted a park of the offence
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was, on the evidence, uttered after the petitioner had left the room,
and was addressed to the crowd outside,

We are perfectly well aware that it is extremely annoying to
be compelled, or even persistently entreated, to reconsider a matter
which has been already disposed of, to the best of the ability of
the person who has disposed of it, but we must say that this is the
first time we ever heard it suggesied, that it is a crime or an insnlé
to present a petition of review, even if it is pressed in snch a way
as to worry and distress the person to whom it is presented, and if
the useless consideration of it prevents him from attending to his
other husiness,

We are of opinion that the rule must be made absolute. The
conviction will be set aside and the fine, if paid, must be refunded,

Conviction set aside.
H.T.H.

Before Sir W, Comer Petheram, Kuight, Chicf Justice, und Mr. Jusiice
Beverley.
(HANDI PERSHAD (PmrroxEr) » ABDUR RAHMAN, Suve-Ovirsexr,
MoverYR MonicreariTy (OprosiTE PARTY.)®

Bengal Municipal Act (Bengal Act TIT of 1884), section 138—False state-
ment conlained in application for livense—Hunicipul Commissioners, Towes
of, o institute prosecution under Penal Code— Penal Code, sections 182, 159,
417 and 511—Revisional Power of High Cowrt—Power of High Court
1o interfere in pending proceedings.

On the Bth May 1894 C. applied in writing under *he wovisions of zestinn
133 of Bengal Act II1 of 1884, to a mnnieipality for ¢ livense ty b granied o
him in respect of two carriages and six ponies, and fled wp aud signed (he
usnal statement required by the section. The sum payable in respect of the
license was received, and the license asked for by C. wasgranied to him,
and at the same time the statement was sent to an overseer of the muaj-
clpality for verification. On the 7th May the overseer veported that C. hud
in his possession eight ponies and one horse.  On the 8th May the choirman
of the municipality passed an order directing C. to be prosecuted for making
a filse statement in the schedule to Lis statement regarding the number
of animals in respect of which he applied for the license, On the 9th May
C. presented a petition agking that the tax on the three enimals might be
veceived, and stating that Lie did not think he was liable to take out a license

#Criminal Revision No. 398 of 1894 ngainst the order passed by H.A. D,
Phillips, Bsq., District Magisirale of Monghyr, dated 18th May 1864,
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