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APPELLATE CIVIL.

Before . Justice Ghose and Mr. Justice Gordon,
PERTAP UDAL NATH SAHI DEO avp anovugr (Pravviers) o, MASI
DAS (DprezpanT.)¥ '
Chota Nagpore Tanuras Act (Bengal Act IT of 1809 )~ Register prepared by

a Special GCommissioner appeinted under the Act, Bffect to be given to, g

evidence—Conclusive nature of such Rogister.

A regigter of tenures propared by a Special Commissioner appointed
under Bengal Act II of 1869 (the Chota Nagpore Tonurcs Act) after it hys
lieen confirmed by the Coumnissioner of the Division, and snch confirmution
has been duly published in the Caleulta Guzetie, s conelnsive cvidonco of all
matters recorded Lherein, and it 8 not epon to & Civil Comrt to hold that,
heoanse & Special Commigsioner did not rightly understand o dacision of the
Commissioner, and because the register was not, prepured {n sccordance
with such order, it is othorwise then conclusive ; novis a Court conpetent
even to discnss tha question whether . Spociel Commissioner, in proparing
such register, rightly appreciated the Commissioner’s decision, when his own
order has boen given effect to by the register prepared, and has been coﬂ-
firmed by the Cemmissioner under seotion 25 of the Act,

Trr Meharajah of Chota Nagpore and his tiecadar,who were
the plaintiffs in this case, sued, the one &3 proprietdv and the other
as ticcadar of the village of Arangi, to recover possossion of 132
annas of done or rice ands, which the defgndant was alleged
to have taken wrongful possession of® during the Maharajah’s
minority, and which wers claimed by the latter as his majhahas
lands, Tho defendant admitted being in possession of the lands,
but claimed to hold them as part of his bhusnkar: lands.

Between the yoars 1877 and 1880 a Spoeial Commissioner
appointed under the Chota Nagpore Tenures Act (Bengal Act II of -
1869) had made an investigation into the tenures oxisting in
Arangi, in the course of which several proceedings were held and
orders passed by him, and he had prepared, in accordance there-
with, a rogister of all majhahas and bhuiahari lands. Against
one of these orders an appeal was preferred by the defendant to the

# Appeal from Original Dectee No. 67 of 1893, ugainst the decree of
Babu Amrito Lal Pal, Subordinate Judge of Loharduggn, dated the 12th of
November 1892,
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Commissioner of the Division, who modified the order of the |
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Special Commissioner ou the 5th i \1979 But a dispute  prposp

having occurred as to the effect of the Uommissioner’s order, the
matter came once more before the Special Commissioner on the
5th December 1879 when he passed his final order, embodying
therein the construction which he put upon the Commissioners
order,and decreeing possession of the disputed lands to the minor
I\Lﬂmag ah,

The registor was prepmed in accordance with the final order,
and was confirmed by ths sams Commissioner on the 13th August
1880, and soeh confirmation was du'y published in the Caleutia
Gusette in accordance with the vequirements of section 25 of
Bengal Act II of 1869, The Subordinate Judge held that it was
open to the delendant to show that the register, not heing in
conformity with the Commissioner’s order of the 5th May 1879,
had not been prepared in pursnance of section 25, and, moreover,
that the suit was barred by limitation, and he dismissed the

 vlaintiffs’ suit. From that decree the plaintiffs preferred the
“‘é“@rgsent appeal. ’

Mr, V. . Donogh and Babu Karuna Sindiu Muker] jee for
the appellants.

Babu Kuli Charan Banerjes for the respondent,

Mr. Donogh—The majhahas register prepared on the
13th" August 1830 is conclusive evidence that the Maharajah was
in possession-of the lands in dispute on that date (see seotion 26,
Bengal Act 1L of 1869). It is an admitted fact that the defendant

.13 mow in possession. It follows therefore that he must have dis~
possossed’ the Maharajah at some time subsequent to the date of
the ragister. Whatever the time was, it would be within twelve
years of the date of institution of the suit. Consequenily the
fuit is within time. The fact that the majhahas register
conbains these landseis conclusive that they are majhahas lands,
anl the absence of any mention of them in the' dhuinhari
register i3 equally conclusive that they ave not bhuinhar(
lands. See Kir pal Narain Tewars v, Sukurmoni (1), Under Bengal

(1) L L. R., 19 Calc., 91, see p. 10).
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Act ITof 1869 the Special Commissionor is ompowered lo investi-
gate and ascortuin the {iles and fonues of lads allogod to be
maj/mlza;s‘ or bhuinhar and to demareulo the same under section 8 ;
and farther to record whois the occupant of iho land, and to
satisfy himsolf that the oceupation has existed for ab loast twonty
years before the passing of the Act; sections 5, 0, and 8. The
rogisters are therefore also conclusive as to tho possossion of the
ocenpuut whose uame is recorded, These registers show that ab
the time whon the Special Commissioner preparved them the
vecords of the various proceedings, and also tho decisions and
orders passed in them, were all bofove him, so that it must Le
presumed that ho revised and corvected them in accordance with
Ahose decisions aud orders, as divected by seclion 25, The regis-
tersave cortainly in accordance with his own final decision of the
5t December 1879 passed after his local investigation, nad in
which bo constroed the decision of the Commissioner dated
the 5th May 1879, His construction may or may mnobt bo
correct, but it was confirmed by the very Commissioner whose
decision was so constrned. The fict that he confirmed it is the
strongest proof of its correctness. In any case the registers
are in accordance with the Special Commissioner’s view of all ihe
orders which wore passed, His deciston Gs morcover final, asno
appeal was made from it, The corroctness of his view, or of the
register prepared in accordance with that view, should not now
be called in quostion after it has been sonfirmed by the Commis-
sioner and the confirmation duly published in the Culeulle
Gazelte.

Babu Kali Charan Banerjee~—Bvery order or decision passed
by & Commissioner under this Act is final, unloss varied or altored
on veview, sections 18 and 20, The Commissioner’s order of the
5th May 1879 is theveforo a final order, inasmuch ss it has not
beon so varied or altored, It is clear that the register is not in
conformity with that order, so the register could not have been
revised and corrected in accordance with it as requived by ' scetion
25, That being so, it cannot be said to be a rogister prepared
aceording to the provisions of section 25, 1t is therefore nob a
valid ragister, nor binding ou the defendant. No doubbit hag
heen confirmed hy the Commissioner, but mere confirmation is not
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"enough, and it is always open to the partiss fo show that a regis-

ter is ab variance with any decisions or ovders passed. Anin-~

correct register cannot be said to be conclusive evidence of the

matters which 16 contains, In this case, thevefore, the vegister s °

not evidence that the lands in dispute are majhakas. Noris it
conclusive that the Ma!nm;ah was ever in possession. It nowhere
indicates that possession was given to him, nor does section § at
all contemplate a finding by the Special Commissioner as to
possession. There was no proceeding held under section 6. On
the contrary there is evidence to show that Masi Das has all along
been in possession, and the rent receipts filed by him show that
Lo paid rent for the lands to the Court of Wards, The suit is
barred by limitation, as it iseclear that BMasi Das has been in
possession for more than twelve yeavs.

Mr. Donogh was heard in reply, and reforred to the Statement
of Objects and Reasons for the Act.

The judgment of the High Courl (Guost and GOBDON Jd.)
was as follows :—

The plaintiff in this case, Maharajuh Sri Pertap Udai Nath
Sabi, Deo, is the propristor of mouza Arangi in the district of
Chota Nagpore, and, as shch propristor, is entiiled to hold certain
lands as mayhehas which, as the preawmble to Bengal Act II of
1869 states, are lands reserved for the use of the proprietors
of the villages and at their absolute disposal. The defendant
Masi Das holds. certain lands in the same village Arangi as
bhuinhari, which are lands held by persons claiming to be descen-
dants of the original founder of the village. The plaintiff’s
futher Maharajah Juggernath Sabi Deo died in July 1869, and
upon this event taking place, the zemindari of the plaintiff was
taken charge of by the Court of Wards, When the estale was
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in the hands of the Court of Wards, a dispute arose beforo the

Special Commissioner appointed under Bengal Act II of 1869
between the parties with regard to the lands which they were
respectively entitled to hold as majhahas and bhuinlari; and
it would appear that wupon that occasion Masi Das claimed
12 powas of Innd. The Court of Wards, on the other hand,
allegel that Masi Das was only entitled to 4% powas of
Jand ab a jama of Rs. 32, The Specil Conumbsioner, in his
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docision of the 28ed July 1879 in the case entitled “ Dispute
case No, 8% of 1877-78," leld that the dhuinkar was ouly
antitled to 44 powas of land at an annual rent of Rs. 32, and
ho accordingly deereed to Masi Das 4} powas only. Theve was
another proceeding befors the Special Commissioner in case * No,
103 of 1877-78," in which the Court of Wards claimed to hold
8% powas of lands ag majhahas. Iu that proceeding Masi Das
was ome of the defendants ; and the Special Commissionor in his
judgment said that the case was governed by his decision in
case No. 843 and he accordingly gave the plaintiffs a docree
for the lands claimed.

An appeal (No. 106 of 1879) was preferred to the Commis-
sioner by Masi Das from the decision of the Special Commis-
sioncr, and the Commissioner held that the whole of the lunds,
vamely 12 powas, claimed by him (Masi Das) was bhwinkari ;
and he revorsed the decision of the Special Commissioner and
decreed to Masi Das the lands claimed, and he also declared that
tho rent payuable by Masi Dus was at the rate of Rs. 8 por powa,
Bubsequontly there was another proceeding before ihe Speciul
Commissioner on the 3th of December 1879, This proceqling
was held preparatory to the register, wiich, under section 5 of
the Act, the Special Commissioner had to prepare. It appears
that upon that occasion an objection was preforred by the
Court of Wards representing the estate of the plaintiff, that .
Masi Das had demarcated, along with bis huinher! lands, a largoe
area of maghakas lands to which be was not entitled, And the
Special Comunissioner, in delermining the question raised beforo
bim, inspeoted the land and procecded to comsider and interprot
tho decixion of the Commissioner of the 5th May 1879 ; and he
held that Musi Das was entitled to only 8} powas of land npon
payment of rent ab the rate of As. § per powa ; and he accord«
ingly declaved that the rest of the lands in coutest between
the parties wore majhahas lands, He then direoted that the 83
poteas of land described in his judgment should o registered
as tho bhuinfari of Masi Das. The register was prepared in accord-
ance with this divection The register was in due course placed
before the Commissionor for eonfirmation under section 25 of the
Aot 3 and thal officer confirmed it on the 18th of August 1880,
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The register being thus confirmed by the Commissioner was
published in the Calcuita Gazette on the st Septomber 1830, in
aceordancs with the directions of section 25 of the Act.

Masi Das, notwithstanding this vegister recording the quantity
of bhuinkari land as only 83 powas, paid to the Court of Wards,
and they received {rom him,rent for the whole of the 12 powas of
land at the rate of As, 8 per powa from 1880 to the year 185 1-85,

The plaintiff attained majority on the 215t of March 1887 ; and
ho commenced the present action on the 19th of Jannary 1801
for recovery of possession of 13§ annas, equivalent to, as we
understand, 3 powas of land deseribed in the plaint as mejhakas land
which, he alleged, had been wrongfully taken possession of by the
defendant Masi Das on or after the 18th of Angust 1880, that
being the date, as already mentioned, when the register prepared
by the Special Commissioner was confirmed hy the Commissioner,

‘This land is admittedly part of the land which was claimed by Masi
Das in the proceeding before the Special Commissioner in 1879 ;

‘but which, according to the register prepared by the Special
«Qommissioner, was recorded as majhalas land, The defendant

pleaded that the land in suit was part of his dhusnhuri land, and

“herelied upon the decision of the Commissioner of the 5th May
1879 as a final decision vetween the parties, He further pleaded
that the suit was barred by the law of limitation. The Subordinate
Judge of Lohardugga has accepted the contention of the defendant,
and held that the decision of the Commissioner of the 5th May
1879 was final, and the subsequent decision by the Special
Commissioner of the 5th December 1879 was invalid and illegal,
and that the register prepared by the Special Commissioner,al-
though it was confirmed by the Commissioner, was not a register
prepared according to law, and that, therefore, it could not be re-
garded as conelusive evidence betwoen the parties. He has further
held that the suit of the plaintiff is barred by limitation, the
possession of the plaintiff before 1880 (when he alloges his cause of
action arose) being not satisfactorily proved.

The present appealis by the plaintiff, and it is contended en hig
behalf that the Court below has wiscead the provisions of Act Il of
1869, and has not given to the ragisicr propaved by the Special Com-

_missioner and confirmed by the Commissioner that effect which,

117

1894
Prrrar
Tpal Natd
Sanr Deo

k'8
Mast Das,



118

1894

Penrap
Unay NarH
Sar! Duo
KN

Mast Daa.

THOE INDIAN LAY REPORTS. [VOL. XXIL

andor the law, it boars 3 and further that the suit is not barred by
limitation.

In viow of the arguments addressed to ug on cithor sido in this
appeal, it will be necessary, in the first instance, to refer vory shortly
{0 some of the provisions of Bengal Act 11 of 1869, so [uv as they
bear upon the questions arising in this ease,

The prenmble of the Act, after stating what are bhwinfare
lands and what ave majkahas lands, states * that it is desirablo that
these tenures should be defined and recorded, and a register made
of all rights, privileges, and liabilities affecting the holders
thereof.”

Soction 2 gives the Lieutenant-Grovernor of Bengal authority to
appoint certain persons as Special Commissioncrs and Commis-
sioners for the purposes of the Aet.

Section 3 declares what the dutios of the Spacial Commissionors
should be ; and it states that they ave to investigate and ascortain
the titles and tenures of all lands within their jurisdiction which
may be allegod by any person to be hold upon bhuwinhari and
majhahas tevures, respectively, and to demarcate the same.

Section 4 provides that, in muking such investigalion, the
Special Conumissioner, in addition to the powuers conferred on fiim
by tho Act, shall exerciseall the powers conferred npon a Colluctor
making a seftloment of Jand rovenne under Regulation VIIof
1822.

Section 5 states that the Spoecial Commissioner shall make an
accurale register of the lands which he may ascortain to belong
to the Dhuinhari and majhafias classes, rospoctively,

Section 14 provides for an appoal being proferred from any
order or degision by the Special Commissioner to the Commissionor.
of the Division.

s . .

Section 15 gives to a parson aggrieved by any order®or decision
of the 8pecial Commissioner or Commissionor liberty to apply for
a review of judgment. ‘

Spetion 20 states that “ no decision or order of the Special
001111]‘1'155101161‘ shall be in any way altered, varied or reversed save

n reviev tal € issioner  sechi 5
on review by the Special Commissioner under gections 15,16,17,18

and 19 of this Act, or by appeul tov the Commissioner of the
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Division under seclion 24 of this Act;” and that “ne
suit shall Lo received in any Cowrt to vary or set aside
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of the Division made under the provisions of this Act, and every Mast Das.

such decision or order upon appeal by the Commissioner of the
Division shull be final, unless it be altered, varied, or reversed by
the said Comunissionor on roview under sections 15, 16,17, 18 and
19 of the Act.”

Section 25 provides that “the register of each village pre-
pared under the provisions of section 5 of this Act shall, when
finally revised and corrected in accordance with any decizions
and orders of the Special Commissioners and the Commissioner
of the Division under this Aet, be confirmed by the Commissioner
of the Division, and such covfirmation shall be published forth-
with in the Caleutta Gazette”

Section 26 states that “ every register to be prepaved under
this Aect, after publication of the confirmation thereof in pur-
suance of the section next preceding, shall be conclusive evidence
of “all matters recordedin such register in pursuance of tlis
Aqt,” and that “from and after such publication of the confirma-
tion of the “rogister relating to any village, no evidence shull be
received thatany lands in such village not mentioned in such
rogister are of bhuinkari or of majhakas tenure.”

It will be observed that under seetion 20, the decision of the
Commissioner of the Division on appeal is finad 5 and so wemay
take it that the decision of the Commissiover, dated the 5th
May 1879, was final between the parties ; bub at the same time the
subsequent decision of the Special Commissioner of the 5th
December 1879 was likewise final, no appeal baving been pre~
forred against it to the Commissioner, and it having not been al-
tered or varied onreview. The Special Commissioner was then
called upon to determine the question whether Masi Das lad enot
demarcated as bhuinhar! more lands than he was entitled {og
and he did so after an inspection of the locality, and according
to the construetion that he put upon the decision of the 5th of
May 1872, He had also to revise and corvect under sectivn
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25 the vegister in accordance with the decisions that
had already been passed; and ho did soin accordance with

Upai Nare his own understanding of the deoision of the Commissionar.

Sant Do
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Mast Das,

It was avgued hefore us by the learned Vakil for the respon-
dent that the revision and correction of the register by the
Special Clommissioner were notin accordance with tho decision
of the Commissioner ; nnd we think, as we understand that deei-
sion, that he is right in his contention, and that the Special Com-
missioner did not rightly appreciate the judgment and the fiud-
ing of the Commissioner. But then such revision and correction
were in scaordance with the interpretation that the Special Com-
missioner put upon the decision of the Commissioner. The
register being thus revised and prepared was laid bofore the Com~
missioner for confirmation; and we find, on a reference to the
column of remarks therein, that the case No. 84 of 1877-78 and
the appeal case No. 106 of 1879 were distinctly noted, as also a mis-
cellaneous case No, 540 of 1879-80 which, we presume, was the
identical case that was dealt with by the Special Commissioner on
the 5th December 1879, We may, therefore, presume that the whole
matter was placed before the Commissioner, and that he exercised
his own judgment in the said mafter., ‘And when he gave his
ganction to the register, he must have been satisfied that the
Special Commissioner had rightly understood his judgment of the
5th May 1879. ‘

It was, however, contended by the learned Vakil for the ves.
pondent that the register, not having been rovised and correeled
in accordance with the fluul decision of the Conumissioner of the
5th May 1879, was not a register prepared according to law,
and that therefore the confirmation of such a register by the

‘ommissioner has no efficacy whatsoever. Bui we are unable
to agree with this conteution because, as already stated, the Special
Commissioner, in the course of his duty in the investigation of the
questions that were raised before him, having been ealled upon to
interpret the decision of the Commissioner, put his own construc-
tion upon it and made an order which, unless it were reviewed or
appealed against, would be final according to law., It wasan
order subsequent to that passed by the Commissioner, and the re-

gister having been prepared in accordance with such order, and
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such register having heen confirmed by the same appellate
authority, the Commissioner of the Division, under saction 25 of
the Act, and this register having been duly published in the
Caleutta Bazette as divected by the said section, we do not see
how it is possible to hold that, after such confirmation
by the Commissioner, and after such publication of the
register in the (GFasette, it has no efficacy whatsoever.

Section 26 of the Act, as already noticed, states that, after
the register has been prepaved and published, it shall he con
clusivo evidence of all matters recorded in such register; and
no evidence shall be received that any lands not mentioned in
the register are Dlhuinhari or majhahas. On turning to the
register we find that ihe lauds in snit were recorded as majhahas
lands, and in the occupation of the ('hota Nagpore Bstate then in
the charge of the Court of Wards. They were not recorded as
bhuinhari lands but as majhahas. The matter thus recorded in the
register i3 conclusive evidence showing that the land was majha~
has and in the possession of the Court of Wards; and we do not
think that it is open to us to say that, because the Special
Commissioner did not rightly understand the decision of the
Commissioner of the 5th May 1879, and becanse the register was
not prepared by the Special Commissioner in accordance with sueh
orders, it is not conclusive evidence of the matters recorded
therein, 1ndeed, we think, it is not competent for us to discnss
whether the Special Commissioner rightly appreciated the decision
of the Commissioner of the 5th December 1879, the Special Com-
missioner’s order having been given effect to by the register pre-
pared and confirmed by the Commissioner under section 25 of the
Act,

Upon these groands we are of opinion that the land recerded
iu the register as majhahas belongs to the plaintiff,

Upon the question of limitation raised between the parties
oach side has gone into evidence ; but this evidence to our minds
is not of a very satisfactory character. There is, however, & pas-
sage in the judgment of the (onnmissionor. daled the 5th May
1879, that Masi Das had been in adverse possession of the lands
then claimed by him for many years ; and if we were ina position
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in this case to give effect to the decision of the Commissioner, we
should have lad mno difficulty in finding that Masi Das hag had
adverse possession for more than twelve years : so thut the plaintitfy’
claim would De barted by limitation. Dub we are counstrained to
hold, npon the language of section 26 of tho Act, that the

“rogister prepared by the Special Commissioner, and confirmed by

the Commissioner, having recorded that the land was in the
possession of the Chota Nagpore Estate, represented by the Counrt
of Wards, it is conclusive evidence that the possession was at the
time with the Chota Nagpore Estate and not with the defendant
[sce in this connection Kirpal Narain Tewart v. Suburmond (1)].
This register was prepared, as already mentioned, in 1880 ; and
the snit, having been instituted in 1891, that is to say within
twelve years of that date, is within time.

Some stress was laid before us upon the fach of the Court of
Wards having veceived rent from the defendant for four years
subsequent to 1880, thereby recognizing his right to hold these
lands as bhuinhars, Bub then the plaintiff was af the time a minor,
and we donot think that the recognition in thig form by the
Court of Wards precludes the plaintiff from asserting his title to
thelands as majhalus, )

Weo think, however, that it is a very hard case for the defendant,
for had it not been for the register wo should have had no diffi-
culty in holding that heis right in his contention, and that the
plaintiff has no right to recover Ahas possession of the Innds.
But, unfortunately for him, the register recording his tenure and
majhahus lands having been prepared and published in sccordance
with section 25 of the Act, it is not open to us to give him
any relief in contravention of the matters recorded thevein.
Upon these grounds wo set aside the decres of the Court below
and decree this appeal, but wnder the circumstances without

c0sts,
. V. W,
Appeal decreed.

(1) I L. ., 19 Cale, 91,




