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moreover admitted that the applicant was in actual attendance ab
the Court on the day of hearing under a subpena issued in this
case. Hesays, however, that he went away having been informed
that his presence was not required. I must hold that his non-
appearance at the hearing was voluntary, and that in no sense was
he prevented from appearing, Tho result is that the rule must be
discharged with costs.

Mr. Apcar applies on behallof the plaintiff for hig costs of
the application.
Sare, J.—You may add your costs to your claim,
‘ Rule discharged.
Attorney for the applicant, the defendant Tin Cowrie Ghose :
Mr. N. C. Bose.

Attorney for the plaintiff: ¥r. Rutter.

Attorney for the defendant Pran Gobind Shaha: Babu Norendro
Nath Sen.

I, V. W.

Before M. Juastice Sale.

UMBICA CHURN SEN anp ornngs . BENGAL SPINNING & WEAVING
COMPANY, LIMITED.*

Inspection of documents— Alﬁidc—ivét of documents, Suficiency of—Practice—Right
to put in further affiduvil in support of claim of privilege where originol
affidavit is not sufficient—Documents veferred lo in pleadings, as stating
Jacts on which party setting them wp velies.

Where an affidavit of documents stated, with regard to certain docnments
of which the plaintifts agked for inspection, that the defendants objected
to produce them for inspection * because such docnments were obtained
after dispute arose, nnd for purposes of litigntion that might arise between
them and the plaintiffs,” Held, in an application for their production and
inspection, that the affiduvil was not sufficient to support the defendent’s
claim to privilege,

Held also, in such an application the party claiming privilege is
entitled to put in and use a further affidavit in support of the claim of privi-
lege, and is not confined to the grounds made in the affidavit in which
the claim 1o first set wp. M'Corguodule v, Bell (1) referred to. Where,
however, the puty comes into Court relying on the original affidavit as

# Original Civil Suit No. 48 of 1894,
(1) L. B, 1C. P, D, 471.

105

1894

Kigsonry
Morux Roy
v,
KAaLLy
Cruay
G HOSE,

1804

July 26.



106

LT
1804
Untpre
CuuuN Sun
",
BEngAL
SeryNing &
Wesving
JONUANTY,

TIE INDIAN LAW REPORTS. [VOL. Xxi1,

sufficient to support his claim of yrivilege, but asks the Conrt, if it should
tlduk otherwise, for leave to put in a Lurther aflidavit in suppmt of his clai,
gquere, whother he shonld be allowed to to so.

Tn  suit bronght in Jammary 18840 recover woney for work done and
materials supplisd in the eroction of certain mills for the defomlants, fn whid
tho defence was that the quality of tho work was inferior to thal. enmtructed
fLor, and the defendanty stated in their writton stalement thal, *in conse-
quonce of the wformation which they hnd roceived with regerd to the quality
of tho work dome by the plaintiffs, they cansed the sune to L inspreled ly
two indepoudent engineers, in the month of July 1893, and they sl onwg
discoverad such extensive defucts therein thub the costs of making good aneh
defects will far exceod any possible sum duo to the plaintiffs ™ 1ald thas
the delendents could not st up & claim of priviluge for the reporty of the two
engineers, Anderson v, Bunk of Dritish Columbic (1) rolerrod to,

Where a parly expressly refors to dosumonts in the ploadings as the source
of Lis own informstion and knowlelga of Lacts velevant fo the suit, and thon
sets up those facts by way of nnswor to the plaintills’ elaim, he cannot o fter-
wards atterpt 1o make the case that the docnmoents are confiduntial and
intended merely for his logal advisers, or for tho purpate unly of evidencs in
the case.

Tris was an application by the plaintifts for inspeelion by thom
of certain documents in the possession of the dofendant company,

The suit was instituted on 10th of Januwary 1804 for the
recovery of Rs. 61,467 for work done and matovials supplied by
the plaintiffs [or the defendant company under o confgact between
them in connection with tho erection of the defonidant company’s
mills at Mahesh near Serampore, for Rs. 24,450, heing tho value
of corlain plant, matorials, implements, &e., helonging to the plain-
tifls, but detained by the defondant company, and for Rs. 20,000
for damages for breach of coutract by the defendant company.
The wriiten statement of the dofendant company, filnd on 17th
April 1894, alloged that there was delay on the part of the
plaintiffs in carrying out the work, and that the materials supplied
and work done was inferior to the quality coniracted for,and
that on 21st of July 1893 they took the said work out of the Liands
of the plaintiffs, and on 13th Septornhar gave notice to tho plaine
tiffs that they would measure the work done by thom, and as the

Begsult of the measurements thereafber made they contended that
nort@gugm of Rs. 29,764, which admitledly would havo beon payable

(1) T. R, 2 Ql, ., 644,
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to the plaintiffs, was not payable by veasoun of the inferiority of
the work done and matevials supplied. In the 18th paragraph
of their written statement the defendant company stated that ¢ in
consequence of the information which they had received with
regard to the guality of tho work done by ihe plaintiffs they
caused the same to be inspected by two independent engineers
in the month of July 1893, and they at ence discovared such
exlensive defects therein that the costs of making good such defects
will, as they arc informod aud believe, far exceod any possible
sum due to the plaintiffs, Among other things they discovered
that the concrete, which was an essential part of the foundation,
the mill being built on & sandy char soil, had besn omitted, and
in place thereof rammed brick of inferior quality had been snb-
stituted without o trace of limein it 5 in some cases a top dressing
of mortar having only been given—a defect which would necessitate
the underpinuing of the walls throughout; that the earth of the
floors had been so badly rammed that the stone flooring had
subsided everywhere, and the whole of the floors would have to be
taken up and reset ; that the wood work of the loom-shed would
have to be {uken down and fresh trusses substituted ; that the iron
heams were of inferior foreign quality, and it was doubtful if they
wonld stand  the strain provided for those in the plans; and
varions other defects necessifating in some cases a very large
expenditnre to put matters right and in other cases involving
consilerable extra and useless expense to the defendant company
wera also discovered,”

On the 20th February 1894 the plaintiffs obtained the usnal
order for the delendant company to file an affidavit of docnments
reluting to the suit, and on the 138th April an affidavit was filed
by Vasantrao Morojee Kirtikar, the Secretai'y of the defendant
company, in which he stated “that the defendant company have
in their posscssion or power the documents relating to the matters
in question in this suit set forth in the first, second, and third parts
of the schedule hereto annexed and marked A ; that the defen:
dant company ohject to produce for inspgction the documents

set forth in the second part of the said sehedule, beeause the same

are cause papers prepared by their atforneys and econtaining
. f . ) 4oe y
instructions given by them to enablo tHeir atlorneys to act for
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“them in this suit, and that the defendant company also object to

produco for inspection the documents sot forth in the thivd part

Ciuan Sn of the said schedule, because such documents were ohtained after
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dispute arose and for tho purposes of litigation that might ariso
between them and the plaintiffs.”

The scheduls annexed to this affidavit, so far as the deenmenty
which the defendant company object to produce are concorned, wag
as follows : “Part II. Tho ocause papers in this suik Part I1L
Report made by W. Arundell, Esqg., dated 15th July 1893,
Report made by J. Hammet, Fsq., dated 27th July 1898. ”

It was of these two reports that tho plaintiffs desived and
claimed inspection which was refused by the defendunt company,

In the affdavit of Hurish Chunder Day, ono of the plaintiffs,
filed in support of the application for inspection, 1bwas statod {hat
though thosummonswas served on, and appearance entered onbehalf

~of the defendant company ontho 24th and 26th Junuary 1804, ves-

pectively, the written statement of the dofondant company was not
filed until 17th April 1894 ; that the two reports mentioned in
Part TII of the Schedule to the affidavit of documonts filed on
behalf of the defendant company, inspoction of which the defen-
dant company claimed to withheld, were the roports of the {wo
engincers mentioned in paragraph 13 of tlr defendant company’s
written statement ; that the suggostion in the delondant company’s

* affidavit that the said reports were obtained for the express pur-

pose of this litigation was misleading, and that in fact the said
reports were obtained merely for the purpose of enabling the
defendsants to ascertain the nature of iho work dono by the
plaintiffs in the torms of the contract and they ecould only have
bean sa obtained indivectly for the purpose of litigation ; and in
support of this allogation a lebter from the scarctary of tho
defendant confpn,py to the plaintiffs, dated 1st July 1893, was sct
out in which they said: “In acknowledging receipt of your
lotters 501, 502 and 508 of the curreni month I have to repeat
that I entertain great doubts aboub your work generally, I
consider it tobe only second class instead of first class work
contractad for, and Wltil a view to rvemove this doubt I have
requested Mr, W. Arundell, M. 8. A, the Gomnlimg Architect of
8, Russell Street, Caleutta, to survey the company’s buildings et
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Serampore and report on same. As soon as this survey is over

and the report submitted I shall bein a position to judge whether

or not your work, so far done for the company,is in accordance
_with your agreements with this company.”

The plaintiffs submitted that these documents were Dot
privileged.

Mr. O’Kinealy appeared for the plaintiffs in support of the
application,

Mr. Gralam for the defendant company.

SArE, J.—~In this case the plaintiffs obtained the nsual order
on snmmons in Chambers calling on the defendant company to
show cause, why they should not produce for inspection of the
plaintiffs the documents set forth in Part I1I of the schedule of the
affidavit of documents of the defendant company, and why the
documents should not bo deposited with the Registrar of this
Court, with liberty to the plaintiffs and their attorneys to inspect
the same and to take coples thereof, and why the costs of the
application should not be paid by the defendant company.

In the affidavit of documents of the defendant company the
dovuments, of which productlon and inspection are sought, are thus
referred to:  “The defendant company also object to produce for
inspection the documents set forth in the third part of the said
schedule, because such documents were obtained after dispute
arvose and for the purposes of litigation that might arise between
them and the plaintiffs.” Turning to Part LIT of the schedule the
dosuments are deseribed as the “Report made by W. Arundell,
Esq., dated the 15th July 1893, and the report made by J. Ham-
met, Bsq., datod the 27th July 1893.”

The suit itsell was instituted on 19th January 1894 by the
plaintiffs to recover a large sum of money for work done and
materials supplied for the defendant company in the erection of
certain mills for the defendant company at Mahesh near Serampore.
On the hearing of the application the case of the def‘epdant
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company was put in two ways—I1st, it was said that the 'dﬁdaw;/

of documents sufficiently vaised the claim of privilege, and
undor that claim the documents were protected, and mes
defendant company sought, if the view taken by the 00'111');’
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ho against them, to put in a further affidavit of documents for the
purpose of supporting their claim to privilego.

On the pavt of the plaintiffs it is contonded in the first place
that the elaim of privilege as set up in tho afidavit of documenty
is insufficient, anl further that the defendant compauny ara conlin-
ad to the grounds set up in that affilavit, and that they wore not
ab liberty to put in any farther afiidavit selting forth further
grounds in answor to the plaintiff’s application,

There can beno gquestion that the affidavit ay it stands doos not
protect these documents from production and inspection as sought
by tho plaintiffs. The terms used are vague, and it is nob stated
thal the veports were confidential in the sense that they were
prepared at the instance of the logal advisers of the defondant
company, or for tho purpose of being submitted to then for their
advice, and no authority was cited to show that the claimy of
privilege was ever so extended as o cover grounds such as thoso
allege'l in this affidavit, But I think the rule is that in an appli-
cation of this kind for production and iuspoction ol documonts
the party is entitled to pub in and vse a further affidavit in supporl
of the claim of privilege, and thit he is nob confined to &he
grounds made in the affidavit in whieh the claim is frsb seb up.
The case of A Curguodale v, Bell (1) is a snlficient anthority for
this proposition. That ease goos further than i3 required for the
point now wmised, inasinuch as it shows thata parky can sob wp
groundy not laken in his flrst affidavit of documents for the
purpose of supporting his claim of privilege.

The case, however, is different when the party comes in
relying on the orviginal affidavit as sufficiout to support the claimse
of privilege, but asks the Court, if it should think otherwise, or
leava to put in & furthor affidavit in support of i elaim, I iy
al. the least doubtful whether a party should be allowed to tako up
a position which would give him an undue advantago,  Th iy
obvious that in patting his case in (hat altemnative fornt ho has the
oppoftunity of hearing the ohjection taken to his original gronnds
agid of mending his own case accordingly.  But howover {hat may
req{{gis, [ think, beyond doubt that T ought not to give the leavo

8, Rush. (1) LR, 1 ¢ DD, 471,
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Sought by the defendant company in this case, Lecause, in my

1

1804

opinion, having regard to the statements contained in paragraph —

13 of the written statement, it is no longer open to the company
to claim privilege for these docaments,

Paragraph 13, it is admitted, vefers to these documents in
these terms: *The defendant company, inconsequence of the
information which they had received with regard to the quality
of the work done hy the plaintiffs, caused the sawme to he inspected
by two independent engincers in the monlth of July 1893,
and they at oncs discovered such extensive defects therein that
the costs of making good such defects will, as they are informed
and believe, for exceed any possible sum due to the plaintiffs.”

The written statement then proceeds to set forth the various
facts obtained from the reporls of the two engineors as facts upon
which the company rely as an answer to the plaintiffy’ claim,
Now, it seems to ma that when a party expressly vefers to docu-
ments in the pleadings as the source of his own information and
knowledge of facts relevant toths suit, and then sets wp those
facts by way of answer to the plaintiffs’ claim, it is too late for
him to fwrn vound and attempt to make the case thai the
documents ara confidentiad and intended morely for thoir logal
advisers or f01 the purposo only of evidence in the case.

The repor i ave in fack statements of relevant facts made by the
-agents of the defendant company admittedly for the information
of the defendant company, and are the best ovidence of the
knowledge of the dofendant company of those facts, I thereforo
‘think that the documents themselves are not privileged, and mnore~
“over that they clearly fall within that class of documents which ure
‘governed by the ruling in duderson v. Bank of British Columbia
‘},gl).

* An order will be made in terms of the summong, with costs as
against the defondant company. I will certify for Counsel.
Application granted.
Attorneys for the plaintiffs : Mossrs, Morgan & Co.

Attorneys for the defendant company : Mossrs, Sen o Co,
J.o VW,
(1) L, R, 2 Ch. D,, 644,
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