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1894 Sif GnffUIi Kvans objt'cis. Tliin Is ii Cluiinlwr iniplIc.utjon.
A11 tlwt the Oonrt can do is io cortUy lor GouhhoI.

G™ Mr. MiUer.— Tho ap[)licJition has Ix'on iulj'ounuid inlo Omni
Bha-jaram and it nrast lie kkon as a Court applioiitioii. Evou that will co-ver

P a k d a t . pQj.[iQQ of our costs.
Salid, J.—There is no precedonl for tloiiling wit,li Ii]ib costs of 

an application of this naturo us coats of u lioariiifj;. Tho costs 
will be dealt wibli as tie costs of (in ordinary Coiiri, applicalion.

A ’ppVuntion nfnm i. 
Attorney for tho ap[ilicanfc Kosliuh (/luiudcr Giri : Mr. U, L, 

Bose.
Attorneys for tlio dofonduiit : Mo.'ssrs. Sen it C'l 

J .  V . w .

Co,

Before M r, Justice 8u le .

1894 KISSOitY MOHUN ROY t-. K A fJ.y GIIUKN ffICOHK.«

M f  2fi. Praotice— Mortgage— Sail on mortgage fo r  an  ar.rotml itiiil f<>r aak o f

mortgaged p 'operty~F i> rm  o f  decree— Iktur.e  w h m  puimm mortgagee

is a  imrUj defandmit and a s h  f o r  an uciioioif on the fo o lin g  o f  hit

mortgage— AppVmition to va ry  deoreo.

I n  a  »uil o n  a  mortgage, f o v  a n  aoeonnt, iim l C o v  stdooC U m  u u i r t , g u g Q d - . p r o -  

perty, w licra a piiitsne inortgagee who is im iilu  aO o fond im t «P]IU1U'B udfl proves 

Ilia moitgage imd a a lc s  t l i s t  tho d a o r o o  sought to }k > o l i l u i r i B i l  l i y  tho  [ i l n i a f c i l !  

m ay also provide fo r  an aooount o n  t h e  f u i i t i i l g  o l :  h ia  l i u n 't ( ! ; a { ; ’0,  a n d  fo i*  

pa ’̂ iiiBut o f tlm innount found duo to h im  out ol! li io  Hido procuudB, tliB 

priietii'e o t tlio  Ooui't is, w lio ie no  iHSun is  rtiiood hh biitwuen tl»u ( l o £ im i I i i u t «  

and no question o f  p r io rity  ariau.s, on [iroof oH thu HldiHuqiiont; luortj^nge, 

to  !iiake a  doci'os d iroeting i m  account on U i o  fo iiUnn ' of, w u d v  ( i£  t U o  

inortga“'e«i and f ix in g  Ono pei'ind o C  rudem p lion  fo r  idl lliis dcftm danls. 

A t i h i n d r o  B h o o s u n  O h a t t e r j e e  y. C h u m o o  L u l l  J o h u r r i /  (1) I'ofurrod to,

An application made by thepnroljosor o£ Iho oipiily ol' i'«duraptiou, who had 
been made a deEendiint in aacli a suit., and liad bu«n Horvcil with ii HiiuiinoiiMbut 
had failed to appear, that tiio decree, which liad boon made in aowirilanBij 
with tlia above practice, should be 'vaviod by limiting it to a cUscruo in favour 
of tlw phiiDtilf alouo on the groiind that tho OourL had no jin'lBdiutiurt in Biioh 
a suit to make a decroe botwoen oo-dofeudantu, was iliHinifificd.

xHis was the hearing of a rulo to show cause why a Joora? 

wliich had been made in a mortgago sait should noi; bo vtu’iod.

® Applioution in Origrinal Civil Suit No, 595 of 1803.

(I) I .  L. It., 5 Cnlu,, 101,



The suit was brought by Kissory Mohtin R07, and tho clefen- igo-i
dants wero Kally C'lraru Ghose, Panch Cowrie Grliose, Prau KjgKoiti ~ 
Gobiiid Sbalm, and Tia Cowrie Qhose. M o huh  Kot
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V,
Tlio plaint stated tliat a mortgage w a 9  oxecuted in favour of K a l ’l y

tlio plaintiff on tlie 4fcli Bhadur 1295 (19Lh August 1888) liy tbe 
first defendant Kally Churn Ghosa of G srta iu  Louse pvopovty in  

Calcutta, to secure repayment of the sura of Es. 14,856, being- 
principal and interest due from that defendant on a hathchitta 
account, and that subsequently to the exeoation of that mortgage, 

ou the 30th Aughrau 1295 (14th Dacamber 1888), a n o th e r 

mortgage of the same and other properties w as executed by the 
first and second defendants, Kally Ohura Ghose and Panch Cowrie 
Ghose, in  fayour o f the plaintiff, to secure repayment of 
Rg. 30,918 principal and interest, also due by those defendants 
on a hathchitta account; and the plaintiff pi’ayed for an account 
of what was due on each of the mortgages, and, if  necessary, for 
a sale of the properties.

The third defendant, Pran Gobind Shaha, was a subsequent mort
gagee of (amongst others) the properties mortgaged to the plain
tiff on the 19th August and 14th December 1888, respectively. 
The’fotti'thdefendant, Tic^Cowrio Qhose, had,on6th. January 1892, 
purchased the properties subject to the mortgage of the plain
tiff and the !hird defendant.

The third defendant, Pran Gobind Shaha, alone appeared in 
the suit and put in a written statement, in which he stated that 
the properties mortgaged to the plaintiff had (with others) been 
mortgaged to him by the first defendant on 28th September 1891, 
and he aslced that, subject to the plaintitFs claim, the mortgaged 
properties might be declared liablo to satisfy his mortgage debt. 
The decree was for an account of what was due to the plaintiff 
on the mortgage of 19th August 1888 ; for an account of what 
was due to the plaintiff on the mortgage of Mth December lt-88 ; 
for an account of what was due to the third defendant, Pran Gro- 
bind Shaha, on the mortgage dated 28th September 1891 ; for pay
ment by the defendant Tin Cowrie Ghose of the sums so fonnd 
due on the mortgages within six months and release of the 
mortgaged properties on such payment; aud in default _^ofpay-

Ohuun
Q u u s e .



1894 in cn t i t  vras divocted tliu i tlin niorto;tigo(l {iroficirlitis slioiild Lo sold

~ K i s s i ^  and tlm  proceeds pa id  in to  C o u rt to sa tisfy  ilie iuorti»ao;o dolilp,

Mouon Lioi and i f  tlie  proueods v.’ci'o no t sxiflici«ut, io sn tisfy  tlio dohts 

Kiuxv tlie balancti slioiild be psiid by tlie. vesp<'cilYi) lUoi'IgHffOTf!.

^cl'iHST Oulbo applifiulion of tlie fourtli (lofeiidiinl, Tin Oowrio G Iiokp ,

tlu) pureliascr of tlie equity of roilcmption in t.lid niovtgiiffod pro
perties, a rule was p;rantt!d calling on liio plaiiitifi' and tlio 
dcimidiint Tran Gol)iiid Slialia to .show caii.so v\liy tlio d(icr('o 
sliould not be .viiricd so as to liuiil it tfl a dccroo in Itivour of tlie 
plaintiff,

Mr. O'Kincahj for tliu defendant Tin CJowvio Gliose, in sup
port of the rule.

Mr. J\ A. for the plaint® Kissoi’y Moluni Hoy.

Mr. Phillips for the defendant Prim Gobiiid Slialiu.

Tlie following cases -were cited : Kevaii v. Orttw/oril (1), 
Smlthett V. Ileshtli (2). Dohle v, Manley (3), Bartlett y. Itces (4), 
uud Platt l/c!iilei (5).

S a m , J . — Tlie plaintiff in the present case is tho first inoiigiigoe 
of certain properties and the second inortgagoo of tlio same iind 
Qthor properties. The third defendant is.mortgftge.c, of the iiroper- 
ties coinpvisod in tho second mortgage, l̂ lie first defendant is the 
original mortgagor. The fourth defendant is the pni'chaser of the 
ecjiiity of redemption, The suit is for an aocoiint on tho fooling 
of the plaiiititfs niortgiige and for sale of tho jiropcrties. At the 
hearing the third defendant appeared and ])roved his inorigago and 
asked that the payment of hi.s claim should bo provided for. The 
original mortgagor also appeared. Tho other defondaiit, the 
purchaser of tho oipiity of rodeniptiou, did not, appear. As 
between tho parties appearing no question was raised as to the 
mortgages, and a decree was mala for an account of wluit was due 
on each of the morto-ajres, Six months time was allowed for pay
ment of what sliould be foiiml dne on the several mort«’an;es, and 
it was direelel that in defanlt of payment the properties compiised

0 1  L . R ., fi Oil. D., 29. ■ (21 L . R ., 44  Oh. D „ I f l l ,
(3) L . B ., 28 Oh. IX, m .  (4 )  L . I t., 12 Eq., 395.

(5J L R., 27 CL. I)., 2-tO.
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in the several mori.ii'ages slioiild be sold, and ilie .sale [irooeods 1S04
marsliallcd and applied in payment of tlie several niorfgage del)ls. Kihsihh'
Tlie doercc finllier directed tlie payment bj’ the origina’ iiiortgao'or R o y

of any balaace remiuiiing; due after tlie sale pvocoeds l\ad been Kama'
exliaiisted. The purchaser of the equity of redemption has now 
obtained a rnle calling on the other parties to show cause why the 
d(‘oi'Oo should not be '̂aried and restricted so as to alToot the 
]ilaintiff’s niortgago only; aiul it was said on the part of the 
ajiplicant that in making a deereo in the present form the Coiirl 
had in effect made a decree as hotwoen co-defondiuits which in a 
suit of this kind it has no jurisdiction to do. A number of 
Englisli authorities wore cited ; but it sooms to me that tlioj 
tlo not support the contention which is now put forward. The 
cases are all foreclosure actions, in which the point considered 
and determined was whether as between the plaintiff  ̂ the first 
niortgngoe, and the defendants who were puisne incuuibrancoi's 
and the mortgagor there should be only one period of redemp
tion fixed for all the defendants, or -vvbetber there should be 
successive periods of redemption so as to give each 
incumbrancer the opportunity in turn of redeeming the plaintiff 
ami foi'oelosing all subsequent incumb-aiices.

The rule to be deduced from these authorities I think is that 
where the fuisne incumbrancers do not appear, or where, if they 
do appear, any (question as to priority arises, there will only be one 
period of redemption allowed without prejudice to qiu'stions aris
ing as between the dofondants, but that, on the other hand, where 
a puisne incumbrancer does appear and sets up and proves his 
mortgage, and no question as to priority arises, the Court will allow 
him to have the benefit of the action and make a decree in his 
favour, assigning him a separate period of redemption.

The right of puisne incumbrancers to appear and ask for 
judgment as between tbemsclves and other defendants, tinder the 
circnmstanccs specified, seems to be clearly recognised and laid 
down by Chitty, J., in the case of Platl v. Mendel (1).

That is the practice which has been adopted in foreclosure 
actions as to subsequent incumbrancers who appear and prove

(1) L , R , 27 Ch, P . ,  248, 210.
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1894 their mort«ages. In this Ooin-t, wliero suits on. mortgages are
BSTially not for fovBGlosnro but for rivIo of tlio property, tho analo- 

M o h d n  Roy gous position is that of a ptiisuo mortgagoo wlio is made a defendant,
Kaua’ '̂ '''̂ 0 appears and proves his mortgage, and asks that the decreo 
CiiouH sought to be obtained by the plaintii!' may also provide for an

account on the footing of his mortgage, and for payment of the 
amount due to Mm out of the sale prooeods. In those oases it has 
been the practice of this Court for a long series of years— certainly 
since the decision of Pontifex, J., in 1879 in the case of Auhmdro 
Bh/)o$un Chatterjeey. Chminao Loll Johurry andotliors (1) that where 
no issue is raised as between the defendants, and no quosiion of 
priority arises, on proof of the subsequent mortgages, to make 
a decree directing an account on the footing of each of tlio mort* 
gages and fixing one period of rodomptiou for all the defeudaiits. 
The decree in the present case -vvas made strictly in aooordanco with 
that practice, ■which is now too well settled to be disturbed. I thialc, 
therefore, the decree ought not to be set aside or varied on the 
ground that it was made without jurisdiction.

T h e  n e x t  p o in t i s  w h e t lie i  th e  a p p lic a n t hoa ta a d e  a  s u ffic ie n t 

case to  h a v e  th e  d ec re e  se t aside u n d e r section. 10 8  o f  th e  C o d e .

Ha admits he was duly aetved with the suHimons in tho smt, 
hut he says he was prevented by sufficient cause from appearing 
when the suit was called on for hearing within the meaning of tho 
section, inasmuch as he had no notice, either in the summons to 
appear and answer or otherwise, that a decree as between the oo- 
defeudants would be asked for or made, and that ho was advised 
that he need not appear in the suit.

He wishes now to intervene and raise an issno as to the consi
deration alleged for the second mortgage, which he says he would 
have raised at the hearing had he known that this could have been 
done.

Having regard to the practice followed by this Court for the past 
seventeen years, I do not think the applicant can be hcfird to say that 
he wag unaware that it was open to tho Court to make a docroo on 
the footing of the second mortgage, if asked to do so by tho second 
mortgagee, and if no issue were raised as to its validity. It is

(1) I. L. R., 5 C.ilc„ 101.
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VOL. X XII.] CALCDTTxl SBIUE8, 10^

1894moreoAter admitted that the applicant was in actual attendance at 
the Court on the day of hearing nnder a snhpcena issued in this 
case. He says, however, that he went away haYing been informed Moedn Eot

Kallythat his presence was not required. I mnst hold that his non- 
appearance at the hearing was voluntary, and that in no sense w'as 
he prevented from appearing. The result is that the rule must be 
discharged with costs.

Mr. A fe ar  applies on behalf of the plaintiff for hia costs of 
the application.

S a l e ,  J.—You may add yonr costs to your claim.
Rule discharged. 

attorney for the applicant, the defendant Tin Cowrie Qhose : 
Mr. N . C. Bose-

Attorney for the plaintiff: Mr. Etitter.

Attorney for the defendant Pran Gobind Shaha; Bahu Uforendro 
Iflath Sen,

J .  V . w .

C h urn

G h o s e ,

B e fo n  S ir. Justice Sale.

TJIIBIOA CHURN SEN a n d  O T n E R S  v. BENGAL SPINi^ING & WEAVING 
COMPANY, LIMITED.*

Inspection o f  doaumsnts— Affidavit o f  documents, Suffldmcy of— Pmcliee— M g U  

to p i t  in fuH her affidavit in mpjpoH o f  claim o f privilege idherc originnl 
affidavit is not sufficient,— D o c m m it referred to in  pleadings, as statinff 
f a d s  on which party setting them up relies.

Where an affidavit of docimienta stated, wit!) regard to oertain dooiimfnts 
of which the plaintiffs asked for insfiootion, that tlis dafondants objected 
to produce them for inspection “ because such doouinents were obtaiiiBd 
after dispute arose, nnd for piirpoaeg of litigntion that might arise between 
tliera and the pliiintiffu,” Held, in an application for their production and 
inspection, tliat the affidavit was not aufiioient to support the defendant’s 
claim to privilege.

H e ld  also, in such an apph'cation the party claimirg: privilege is 
entitled to put in and U30 a furtlier affidavit in support of the claim of privi
lege, and is not confined to the grounds made in the affidavit in which 
the claim ia first set up. M 'C o rq m d a h  v, B e ll  (1) referred to. Where, 
however, the party oomeB into Court relying on the original affidavit as

« Original Civil Suit No. 18 of. 1894,

(1) L. E,,1C, P, D.,471.

1894 
J u ly  26.


