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1894 Siv Goifith Evans objects. This is o Chamber application,
M Al that the Court ean do is to cortily lor Counsel,

G Mr, Mitter~Tho application hus boon adjournoad into Cowr
Bm&nm and it mrust be taken as a Courk upplication.  Toven that will cover
PANBAY. gy o portion of our costs,

SaLg, J.—Thers is no precedent for denting with the costs of
an application of this nafure ng costs of o hearing.  Tho cods
will be dealt with s the costs of an ordinary Conrt application,

Application vefused.

Attorney for the applicant Keshub Chunder Givi + My Uy L,
Bose,

Attornays for the defondmut, : Messrs. Sen § (o

LY. W

Before Mr, Justice Sule.
1804 RISRORY MOHUN ROY v KALLY CTIURN GTIOSE, #

July 2. Ppagtice—Mortguge—Suit on  mortguge for an acrount and for sule of
- movigaged property—Farm of deerée—Dedree whera pruiisne  morlyuges
is a purty defoutunt and ashs for an account on the footing of his
mortyage—A pplication to vury deoree.
Tn a suil on o mortgage, for an uecount, snd Lor suloof the morigaged.pro-
perty, whera a puisne mortgagee who i3 wuds s+ lefondant appears and proves
his moitgage and asks that the decree sought to Lo oblained by tho plaintif .
may alsn provide for an account ou the fouting of hia luurtgugﬂ, und for
payment of the amount found due to im oub of tho mlo procowds, the
practice of the Uourt is, whore no issuo i raised sy bufwuen the dofondunts
and no question of priovity arises, on proof of the walwsquont mmtﬁgnge,
to make & deerce dirceting an acconnt on the footing of weh of the
mortgages, sud fixing ono perdod of redemption for all the defendunts,
Auhindro Bhoosun Chatterjee v. Chaunnoo Lull Johwrry (1) referral to,

An applieation made by the prehaser of the squity of radomption, who hed
been made & defendant in such a suit, and had buen sorved with & swnmons but
had fuiled to appear, that the decree, which hadl beon made in acvordance
with the above practice, should be varied by Ihuiting it to a deeren fo Lavour
of the pluintiff alono on the ground that the Courl lind no jurisdiction in such
o suit to make 4 decros botwoen co-defendants, was dswisged,

TmIs was the hearing of a rulo to show cause why o deeree
which had been mado in a martgago sait should nob be vawied.
® Appliontion in Original Civil Suit No, 500 of 1803,
(1) L LR, 5 Cale, 101,
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The suit was brought by Kissory Mohun Roy, and tho defen-
dants wero Kally Chwrn Ghose, Panch Cowrie Ghose, Pran
Gobind Shaha, and Tin Cowrie Ghose.

The plaint stated that a mortgage was oxecuted in favour of
tho plaintiff on the 4th Bhadur 1295 (19th Augnst 1388) by the
first defendant Kally Churn Glose of cerfain house property in
Calcutta, to secure repayment of the sum of Rs. 14,856, being
principal and interest duoe from that defendant on a hathehitta
account, and that subsequently to the execution of that mortgage,
viz., oun the 80th Aughran 1295 (14th December 1888), another
mortgage of the same and other propertios was executed hy the
first and second defendants, Kally Churn Ghose and Panch (owrie
Ghose, in favour of the plaintiff, to secure repayment of
Rs. 30,918 principal and intarest, also due by those defendants
on 2 hathehitta account 3 and the plaintiff prayed for an account
of what was due on cach of the mortgages, and, if necessary, for
a sale of the properties.

The third defendant, Pran Gobind Shaha, was a subsequent mort-
gagee of (amongst others) the properties mortgaged to the plain-
tiff on the 19th August and 14th December 1888, respectively.
The fourth defendont, Tig,Cowrie Ghose, had, ou 6th J anuary 1892,
purchased the properties subject to the mortgage of the plain-
tiff and the third defendant.

The third defendant, Pran Gobind Sheha, alone appeared in
the suit and put in a written statement, in which he stated that
the properties mortgaged to the plaintiff had (with others) been
mortgaged to him by the first defendant on 28th September 1891,
and he asked that, subject to the plaintitf’s claim, the mortgaged
properties might be declared liable to satisfy his mortgage debt.
The decree was for an account of what was due to the plaintiff
on the mortgage of 19th Augast 1888 ; for an account of what
was due to the plaintiff on the mortgage of 14th December 188 ;
for an aceount of what was due to the third defendant, Pran Go-
bind Shaha, on the mortgage dated 28th Septormber 1891 ; for pay-
ment by the defendant Tin Cowrie Ghose of the sums so found
due on the mortgages within six months and release of the
mortgaged properties on such payment; and in defauls of pay-
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ment it wag divected that the mortgaged properties shoulid be sold
and the procesds paid into Court to satisfy the mortgage delts,
and if the proceeds were not suficient to satisfy  the  dobts
that the balance should be paid by the vespeetive mortgagors.

On the application of the fourth defendant, Tin Cowrie Ghose,
the parchuser of the equily of redemption in the mortgaged pro-
pertics, o rule was granted calling on the plaintiff and the
defendant Pran Gobind Shaha to show canse why the decree
should not be varied so as tolimit itlo o decrco in favour ol the
Plaintiff, ‘

Mr. O Kinealy for the defendant Tin Cowrie Ghose, in sup-
porb of the rule.

Mr. 7. 4. Apear for the plaintiff Kissory Mobun Roy.
Mr. Phillips for the defendant Pran Gobind Shaha,

The following cases were citod @ Kevan v, Crawford (1),
Smithett v. Hesketh (2). Doble v, Manley (8), Bartlett v. Lces (4),
and Platt v. Mendel (5).

Bare, J.—The plaintiffin the present caso is the fivsh morigagee
of cartain properlies and the second mortgages of the same and
other properties, The third defendant ismortgagec. of the proyer
ties comprized in the second mortgage. The first defondant is {ho
oviginal mortgagor. Ths fourth defondunt is the purchaser of the
equity of redomption, The suit s for an account on the footing
of the plaiutitf's mortgage and for sale of the propertics. At the
hearing the third defendant appeared and proved his morigage and
asked thut the payment of his claim should be provided for. The
original mortgagor also appeared. The other defendant, the
purchaser of the equity of redemption, did not appesr. As
botween the parties appearing 1o question was raised as to the
mortgages, and a deeres was malo for an account of what was due
on cach of the mortgagos, Six months time was allowad for pay-
ment of what sliould be found due on tha soveral morteages, and
it was direcbe] that in deflanlt of payment the propertios comprised

() L.R,6 0L D, 29, @ L. R, 44 G, D,, 161,
(3) . K., 28 Ch. D., 064, (4) L. T, 12 iy, 895,
(5) L R, 27 Ch. D, 246,
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in the several morlgages should he sold, and the sale proceeds
marshalled and applied in payment of the several mortgage debls.
The decree further directed the payment by the origina’ mortgagor
of any lalance remuining due after the sale proceeds had been
exhausted. The purchaser of the equity of redemption has now
ohtained a rale calling on the other parties to show cause why the
deerce should nob be varied and rostricted so as to affoct the
plaintiff’s mortgage only; and it was said on the part of the
applicant that in making o decree in tho present form the Courl
Iad iu effect made a decree as hotwoen co-defendants which in a
suit of this kind it has no jurisdietion to do. A nuomber of
English authoritics were cited ; butit scomsto me that they
do nol support the contention which is now put forward. The
cases arve all foreclosure actions, in which the point considered
and determined was whether as  hetween the plaintiff, the first
mortgagee, and the defendants who were puisne incumbrancers
and the mortgagor there should be only one period of redemp-
tion fixed for all the delendants, or whether there should be
succassive periods  of redemption so as to give each
incumbrancer the opportunity in turn of redeeming the plaintiff
awd foreclosing all Sullsf,quent incumb -ances.

The rule to be dednced from these authoritics I think is that
where the fuisne incumbrancers do not appear, or where, if they
do appear, any question as to priority arises, there will only be one
period of redemption allowed without prejudice to questions aris-
ing as bebween the defondants, but that, on the other hand, where
a puisne incumbrancer does appear and sets up and proves his
mortgage, and no question as to priority arises, the Court will allow
him to have the benefit of the action and make a decree in his
favour, assigning him a separate period of redemption,

The right of pnisne incumbrancers fo appear and ask for
judgment as between themselves and other defendants, under the
pircumstances specified, seems to be clearly recognised and laid
down by Chitty, J., in the case of Platl v. Mendel (1).

That is the practice which has been adopted in foreclosure

actions as to subsequent incumbrancers who appear and prove

(1) L. R, 27 Ch, D, 248, 219,
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their mortgages. In this Court, where suits on mortgages are
uzually not for foreclosure bat for rale of the property, the analo-

MosuN Ro¥ gous position is that of a puisne mortgageo whois madea defendant,

.
Kauny
CuykN

Quoss,

and who appears and proves his mortgage, and asks that the decree
sought to be obtained by the plaintit may also provide for an
account on the footing of his mortgage, and for payment of the
amount due to him out of the sale proceeds. In these casos it hag
heen the practice of this Court for a long sories of years— cortainly
since the decision of Pontifex, J., in 1879 in the case of Auhindro
Bhoosun Chatterjee v. Chunnao Lall Jolwerry andothers (1) that where
no issue is raised as betwoen the defendants, and no quesiion of
priority arises, on proof of the subsequent mortgagoes, to make
a decree directing an account on the footing of each of tho mori-
gages and fixing ono period of redemption for all the defendants,
The decresin the present case was made strictly in accordanco with
thab practice, which is now too well settled to be disturboed. I think,
therefors, the deeres cught not to be set aside or varied on the
gromnd that it was made without jurisdietion,

The next point is whether the applicant hos made & gufficient
cage to have the decree set aside under section 108 of the Code.

He admits hewas duly served with the swmmons in the suft,
but he says he was prevented by sufficient cause from appearing
when the suit was called on for hearing within the meating of the
section, inasmuch as he had no notice, either in the swnmons to
appear and answer or otherwise, that a decreeas botwoen tho co-
defendants would he asked for or made, und that he was advised
that he need not appear in the suit.

He wishes now to intervene and raise an issno as to the consi
deration alleged for the second mortgage, which he says he would
have raised at the hearing had he known that this could have been
done.

Having regard to the practice followed by this Court (or the past
seventeen years, I do nob think the applicant can be heard to suy that
he wag unaware that it was open to tho Comrt to make o doereo on
the fooling of the second mortguge, if asked to do 30 by the second
mortgagee, and il no issue were raised as to its validity, 1t is

(1) L L. R, 5 Cale,, 101,
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moreover admitted that the applicant was in actual attendance ab
the Court on the day of hearing under a subpena issued in this
case. Hesays, however, that he went away having been informed
that his presence was not required. I must hold that his non-
appearance at the hearing was voluntary, and that in no sense was
he prevented from appearing, Tho result is that the rule must be
discharged with costs.

Mr. Apcar applies on behallof the plaintiff for hig costs of
the application.
Sare, J.—You may add your costs to your claim,
‘ Rule discharged.
Attorney for the applicant, the defendant Tin Cowrie Ghose :
Mr. N. C. Bose.

Attorney for the plaintiff: ¥r. Rutter.

Attorney for the defendant Pran Gobind Shaha: Babu Norendro
Nath Sen.

I, V. W.

Before M. Juastice Sale.

UMBICA CHURN SEN anp ornngs . BENGAL SPINNING & WEAVING
COMPANY, LIMITED.*

Inspection of documents— Alﬁidc—ivét of documents, Suficiency of—Practice—Right
to put in further affiduvil in support of claim of privilege where originol
affidavit is not sufficient—Documents veferred lo in pleadings, as stating
Jacts on which party setting them wp velies.

Where an affidavit of documents stated, with regard to certain docnments
of which the plaintifts agked for inspection, that the defendants objected
to produce them for inspection * because such docnments were obtained
after dispute arose, nnd for purposes of litigntion that might arise between
them and the plaintiffs,” Held, in an application for their production and
inspection, that the affiduvil was not sufficient to support the defendent’s
claim to privilege,

Held also, in such an application the party claiming privilege is
entitled to put in and use a further affidavit in support of the claim of privi-
lege, and is not confined to the grounds made in the affidavit in which
the claim 1o first set wp. M'Corguodule v, Bell (1) referred to. Where,
however, the puty comes into Court relying on the original affidavit as

# Original Civil Suit No. 48 of 1894,
(1) L. B, 1C. P, D, 471.
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