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1894  title by Chowrasu Koer should be regarded as bond fide acls, or
m that they should be regavded “as blinds contrived by Sheodyal
J\[A:Aumo Singh to deceive the world and conceal his own title.” But the
Prasnap  assertion of her title by Chowrasn Koer being partly false makes
SN the hona fides of it doubtful. Then, as is observed by the High
Court, the fact that there isno evidenco of any documents of parti-

tion or separation of any kind is of great importance, having regard

to the value of tha family property, and to the (awily Teing
obviously one very much versed in the conductof business affaivs.

Tt wus clear that on the death of Doman, Dharam and Ramdyal

were jointin estate, and on Ramdyal’s death, Dharam became

joint in estate with his nephews, The plaintiff had to meet the
presumption that this continued, and to prove a separation in estate,

The documentary evidence—the only reliable evidence in the case

—1is in their Lordships® opinon insufficiont to prove this, even when
constdared with the oral evidence of the plaintiff and hor two wit-

nesses, which it is plain the Subordinate Judge thought was of no

value. The High Court on appeal by the defondunts dismissed

the suit, and also dismissed a cross-appeal of the plaintiff, and their
Lordships will humbly advise fler Majesty to affirm the dectoe

of the High Court and dismiss this appegl. The appellant will

pay the costs of it.
Appeal dismissed,

Solicitor for the appellant : Mr. J. B, Wutkins.
Solieitors for the respondent : Messrs. 1. L. Wilson & Co,
¢, B.

ORIGINAL CIVIL.

Before Mr. Jusiice Sale.
1894 SHAM CHAND GIRI v. BHAYARAM PANDAYS®
April 5. Abatement of suit—Civil Procedure Code (At XIV of 1882), sections 361,
368, 365, 371—Survival of right to sue—Application to revive suit by
person whose claim is in conflict with that of original pluintif~—Puirties—
Swubstitution of purties.
The language of sections 361 and 371 of tha Code of Civil Proceduce

relating to sbatement of a suit show that, where it is sought o vevive o wuit
ou the death of the plaintiff, the cause of action of the original and revived
<

# Application in Original Civil Snit No. 179 of 1893
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suit mast be the same, and that no fresh canse of netion can be imported 1894
into the revived suit. Where a suit was brought to have it declared that the -
plaintiff was entitled to soceced as wokant of the Tarkessur shrine on the alle- Sm‘z I(l;;mm
gations {a) that he had been selected as the ehels or diseiple of the decensed "
mohant, (b) that the ccremony of iuitiation lad leen duly perfarmed, hy I;?i\\:f[":&f““
wliich he was brought into the bratherhood of his gure, and (o) that the =~
installation ceremony had Lieen performed with the consent of the dasnani,

and that by virtue thereof he became the molant and exercised the fimctions

of that office, and on the death of the plaintiff an applivation to be substituted

in his place was maide on grounds which put the applieant into opposition to

the original plaintiff and mads his elaim not depewdent on the origindl

plaintilf's case butin conflict with it :  Held that the right of suit could

not be seid to survive to the applicant within the meaning of the sections of

the Code relating to abatement of suit, hut that the suit abated by the death

af the plaintiff.

Tars was an application by one Keshub Chunder Giri to be
substituted as a party to the suit in the place of tho plaintiff
decrased.

The suit was hrought hy Sham Chand Giri to establish his
right to succeed as mokant of the muth or temple of Tarkessur
and shebait of the idel Isswr Taruek Nath Shiva.

The plaint in the suit stated that one Madhub Chunder Giri
wags, during hiy lifetime and up to the time of his death, molant
of the said temple, and ehehalt of the said idol, amd as such was
in possossion of a considerable amount of moveable and immove-
able property ; that Madbub Chender Girvi, being desirous of

nominating, according to the custom prevalont amongst mokants,
a duly constituted disciple whom he might place on the guddi
of the shrine in case ha should be prevented by accident ov mis-
fortune from carrying on his duties, had, in 1279 B. 8, (1872-1873),
duly adopted the plaintiff as his chela or disciple, by whom, aceord-
ing to the custom amongst mokants upon a person being
adopted as chele by his guru or spiritual guide, the ceremony
of bfjai homa or initiation into the brotherhood of mohants
{without which no person could be adopted asa elela) was per-
formed 5 that according to another eustom, when a duly elected
chela is intended fo be installed as a successor to the gnddi, the
plaintiff as his principal chele was selected by Madhub Chunder
Giri as suceessor in his place, and was, in 1880 B. 8. (1873-1874),
‘with due ceremony, installed and proclaimed mohant, and there.
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~upon ha was according to ecustom. recognized by tho Maharajeh of
Burdwan, within whose zem/ndari the shrine was situated, as having
the right of the succeoding mohant and received a certificate of his
initiation and installation having been performed and also a sanad
or letter of recognition from the Maharajuh of Burdwan ; that
thoreafter Madhub Chunder Girl  exccubed in favour of the
plaintiff & deed of appointment whereby he appointed the plaintiff
to act for him as mohant during his ahsence, and further appointed
him permanently to the guddi of the shrine in case of his
(Madhub Chunider’s) death ; that in 1874 Madhubh Chunder Giri
was convictod of adultery and sentencod to three yoars rigorous
imprisonment ; that from the date of lLis installation as mohunt
up to 5th November 1878 tho plalutiff oceupiod the guddi in the
shrine as mohunt, and wus treated by the general public as de fucto
mofant, and as such was in possession of tho moveable and im-
moveablo property belonging to the shrine, received the offerings
made to the idol, realized the rents and profits of the im-
moveablo property belonging to tho shrine and paid tha dues in
respech thereof 5 that in 1878 Madhul Chander Giri resumed pos-
sossion of the guddi a3 mohant and remained in such possession,
until his - death, and during the period between his resuming
possession and his death the plaintiff was treated by him as his
principal chela and was placed by him as mofant in charge of
another shrine known as gur Bhowanipore, which ho still held,
Paragraph 15 of the plaint stated thab “lLesides the plaintiff
thereis no duly constituted chela of the said Madhwb Chunder
Giri, nor any other person upon whow the said coremony of bjai
homa has been performed ; nor did the said Madlhub Chonder Giri
af any timo express any desire that any ane other than the plainiiff
should sueceed to the said guddi, nor has the ceremony of
installation been perfovmed upon anyhody oxcept the plaintiff.” The
plaintiff went on to state that Madhub Clunder Girl died in
Calcutta on [vth March 1893 5 that on the day prior to his death
he sent for the plaintiff, who camo to him and romaine 1 with him -
until_his death, and duly performed his funeral ceremonies ; and ‘
that in accordancs with instruetions received verbally from Madhnb
Chunder Giri bo that effcct before ho died, the plaintiff proceeded
to the shrine of Tarkessur and instulled himself in the guddiin
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the place of the deceased mohant, and vemained in possessions 1804
from 11th March up to 16th March 1893, when he was foreibly Gy Ghasn
ejected by the defendant. The plaintitf prayed for o declivation  Ginr
that he was the duly coustituted mohunt of the shrine, and for pusansy
possession thereof 3 for an injunction to restrain the defendant Paxpav.
from interfering or dealing with the properties of tho shrine 3 for

a receiver 3 that an alleged will of Madhub Chunder Giri, under

which the doefendant claimed to have heen appointed mohant,

might be brought into Court, and the defendant required to prove

it in solemn form ; that the defendant might be declared ineligi-

ble for the office of modant not being a chela or diseiple ; and

for an account,

The petition of Keshuh Chunder Givi in support of his applica-
tion state:d that a receiver had been appointed by evsnsent on 20th
Mavch 1893, bub before he could take possession, vz, on tho
215t Mareh, the plaintiff died, and the reeeiver had consequently
never been able to take possession, whichit was important he
should do as soon as possible, as otherwise mneh property,
chiefly consisting of collections and offerings at the shrine,
would be wasted 5 that according to the enstom prevauiling
with regard to the succossion to the office of molunt of the
Tarkessue shrine the phaintiff Sham Chand Giri was entitled to
suoeeed to, the guddi of the shrine as mohant after the death
of Madhub Chunder Giri, and after the death of the plaintiff
the petitioner becamo entitled to succeed him and to be mohant
of the shrine ; that the petitioner was the guru bhal of the
deceased plaintiff, and next in order of adoption and initiation
to the deesased plaintift as ehele to Madbob Chunder Gird, and
he was duly adoptel and initiated by Madhub Chunder Gir
and afterwards fully recognizel by him as his chela, and as
prior in ovder of adoption and initiation and senjor tothe
defendant 3 that the petitioner was duly adopted as a chela, by
Mathub Chunder Giri, ard tho cercmony of bijai homa was
duly performed with reference to him by Madhob Chunder Giri
on Yth of Bysack 1873 ; that in the will of Madhub Chunder
Giri the petitioner was mauntionod as the senior chela of Madhub
Chander Girl, and in the cerfificate granted to the plaintiff
Sham Clunder Gixi, as well as in the deod of appointment of the
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- plaintitf mentioned in the plaint, the petitioner was doscribed ag the

" clele next in order to the pliintiff Sham Chander Giri 5 that

doring the lifetimo of Madhub Chunder Gird, awl when ho
Kl

Bravaray plaintiff performed the duties of mohandy he petitionor always
4 A0

PaNbAY.

assisted Dim with the concurrence of Madhub Chunder Giri s
that after the guddi was resumed by M.ldhul) ()hum’h\r (%iri
the petitioner was always placed in charge ol the gudd'é during
the absence of Madhub Chunder Giri, and when Madhub Chunder
was at the temple he always assisted himvin the dischargo of tho
functions of o mohant and was practieally sin chargo of the
said shrine 5 that by the death of the plainliff tho petiiener had
become the senior of the surviving ehelus of Madhub Chunder
Giri, and ag such wag entitled to succeed to tho guddz,

The petitioner submisted that the right of suil survived fo
him, and that he was the legal representative of the plaindiff,
and was ontitled as such logal vopresemtative and suceessor {o
obtain the reliof prayed for in the suit, and that the suit therelore
had not abated by the death of the plaintiff,

The application was opposed by the defendant, who alleged
thet he was, on 1st February 1888, duly initinted and appointad
a chela by the deceased mofant, Madbub Chunder ivi, "y
whom the ceremony of liiai homa had been duly performed
with velerenco fo the defendant. Ho claimed under a will,
said to have been made by Madlhub Chunder Giri on 5l Muarch
1893 shortly before his death.  Probate of this will had heen re-
fused by the District Judge of Hooghly, who found against the will,
but an appeal {rom that decision {o the High Court was pending,
The defendant alleged that he performed the funer: 11 aerenmonies
of the deceased mohant in sugcession to whom he had, in wecord-
ance with the will, duly iustalled himself as mohant 5 ﬂmt Keshnb
Chunder Girl had separated himself from the shrine of Tarkegsar
and helonged to another hermitage ; that he was 1ot an heir to the
plaintiff Sham Chander Gird, as they belonged to difforent hormit.-
ages, and they had coased to be chelas of (he sama g, so thab
the relation of yuru bhai did not exist bebweon thera ; that thore
was no custom or usage by which a senior chela is entitled to
sucoeed a5 mehant ; that the ceremony of bjui homa had not hoen
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»
performed by the late mohant with veferenco either to the plaintiff 1894
Sham Chand Giri, or Keshub Chunder Giri; and that he (bhe gga cuamo
defendant), having been appointed mohant by Madhub Chunder G;m
Gtird, who had powor so to appoint him, and having duly installed Buaviras
himself as mohant, was entitled to be recognised ns mokant, and Panpay.

his claim could not be disputed.

The application came on before the sitting Judge in
Chambers, ‘

Sir Grifith Evans (with Mr. Woodrofe and My, Phillsps) in
support of the application.

M. Mitter [with The Advocate General (Sir Charles Paul) and
My, W, C. Bonnerjee] contra.

SALE, J.—After the elaborate arguments which have been ad-
dressed to me, I should have preforred stating the conclusion to
which I have come and my reasons in a considered judgment, Lut
the circumstances of the case show that it is important that delay
should, if possible, be avoidoed,

The applicant is one Keshub Chunder Giri, who asks that
his name may be enterad in the record of this suit in the place
of" the deceased plainti{f, and that he may be allowed to amend
the plaint as may be roquired by reason of the substitution of
his namo oy plaintiff in place of tho original plaintiff.

It is clear from the facts as stated by the applicant that, if the
substitution be allowod, it would be necessary to alter very mate-
vially the case made in the? plaint to enable the applicant,as the
substituted plaintiff, to proeeod with the suit,

The argument in support of the application is, first, that the
right to sue has not abated by reason of the death of the plaintiff,
and, next, that there hag been a devolution of interest in favour
of the applicant, which givoes him the vight to be méide a plaiutiff
in place of the original plaintiff,

The first contention doepends wpon the meaning of the words
“yight to sue™ in section 361 of the Code of Civil Procedure.
That section provides that ©the death of a plaintiff or defendant
shall not cause the suit to abate if the right to sue survives.” 1t

does not predicate conversely that the death of a party shall cause
7



1894

TLLE INDIAN LAW REPORTS. {VOL. XX,

“the suib to ahato, if the vight to sue docs not survive, bul thut

S oo 15 clearly the practical offect of that seelion and of the sulsequent
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seetions reluting to abalement.

The law of abatement, as stalod in the Procedure Code and
elneidated i1 the illustrations to section 361, is the samoe as it iy
in England, Indeed, the caso given inillustration (¢) is founded
on the maxim “ actio personalis movitur ewn  persona.”  The
illustrations to section 861, as also the provisions of the noxt
following sections, show what the right to sue iy, and in whom
it vests.

Sections 862 and 363 relate to the ense of the death of one
of soveral plaintiffs,  Section 865 applies to the case of the doath
of o sole pluintiff, and has therefore a direct bearing on the
present application.  Section 872 relates to cases off Liunsler or
devolution of interest nobt otherwise provided for.  Those sectiony
prescribe the proceduve to be followed by persons cluiming lo
liave the right to prosecute tho suit undor any of tho cireum-
stances therein mentioned, It i3 to be ohserved that under
soction 365, on the death of a sole plaintiff, the gkt tv sue vosts
in liis legal representalive.

The “right lo sue™ is based upon facks which go to mako vp
what is called the “ cause of action,” and section 871 providos
that, “when a suit abates or is dismissed under this Shapter, no
fresh suit shall be Lrought on the samo enuse of netion”  The
language of the latter section seums clearly to indieato that the
cause of action of the original and revived suit must bo the same,
and that no fresh cause of aetion can bo fnuporled into a ravived
suit.

I I have correctly interpretod the meaning of seclion 861, it
becomes cssential to examine the plaink in this suit wud to comparo
some of its principal allegations with tho facks asallugwl by the
applicant,  For the present purpose it will he sulficient to relor
to the following allogutions upon which the original plaintilt’ relies
as the basis of bis claim + (1), that ho way selocted as the aliely ov
disciple of Madhub Chunder Giri the doccased mohant ; (2) thab
the ccremony of initiation bad been duly performod by which ho
was hrought into the Urotherhood of his gurw s and (3) that the
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installation cevemony had been performed with the approval and 1894

consent of tho dusnam/, and that by virtue thereof he became Suant Crans
the molunt and exercised the functions of that ofice. Gt

v.
This suit was brought by the original plaintiff to have it declar- BII)TAYARAM
: ) . ANDAY.
ed that he was in fact the mokunt of Tarkessur as the succossor of
Madhub Chunder Givi, and for consequential reliof,

It would not gerve the purpose of the present applicant to
prove the allegations in the plaint showing that the original plain-
tiff succeeded Madhuh Chunder Givi as mokant. Tho present
applicant claims as a chela, not of the original plaintilf, bug of his
predecassor, and this claim in reality puts him in opposition to the
original plaintiff, whose case, as stated in the 15th paragraph of the
plaint, isto theeffect that there was no chele bosides himself as
regards whom the coremonies of initiation and installation wers
preformod, or for wlom the sanad of the Maharajah of Bardwan
was obtained.  The apylicant therefore is in the position of a vival
claimant who is desivous of setting upa claim of hisx own, which is
not only nof dependent upon the claim of the eriginal plaintiff,
butisin confliet therewith,

No doubt if this had been a suit to protect the property of the
idol as againgt a truspassgr, then it would be difficult to nmwcet tha
arguments addressed to me on the parb of tho present applicant ;
Lt thukb is not the character ol the suil, and the real object of the
applicant is to establish a vival claim to the office of mohunt, which
can only be done by a separate suib, I take if that whoever is
declared to De the mohant. the property which appertaing to the
shrine would follow that declaration, The suit is of a personal
character inasmueh asits objeet is bo establish a right to a per-
sonal office, and for that reason it appears to we that the right
to sua does not survive, The vesult is thab this suit abates. On
the view [ take of the first point it is not necessary that 1 should
express any opinion on the secoud point, hnb it must be understood
that in deciding, us [ have done, I say nothing to prejudice the
claim of the presentapplicant.  All Lsay is that the claim canhob
be seb up in this suit. ‘

The apylication is refused,

Mr. Alitter apylies for costs as of a hearing.
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1894 Siv Goifith Evans objects. This is o Chamber application,
M Al that the Court ean do is to cortily lor Counsel,

G Mr, Mitter~Tho application hus boon adjournoad into Cowr
Bm&nm and it mrust be taken as a Courk upplication.  Toven that will cover
PANBAY. gy o portion of our costs,

SaLg, J.—Thers is no precedent for denting with the costs of
an application of this nafure ng costs of o hearing.  Tho cods
will be dealt with s the costs of an ordinary Conrt application,

Application vefused.

Attorney for the applicant Keshub Chunder Givi + My Uy L,
Bose,

Attornays for the defondmut, : Messrs. Sen § (o

LY. W

Before Mr, Justice Sule.
1804 RISRORY MOHUN ROY v KALLY CTIURN GTIOSE, #

July 2. Ppagtice—Mortguge—Suit on  mortguge for an acrount and for sule of
- movigaged property—Farm of deerée—Dedree whera pruiisne  morlyuges
is a purty defoutunt and ashs for an account on the footing of his
mortyage—A pplication to vury deoree.
Tn a suil on o mortgage, for an uecount, snd Lor suloof the morigaged.pro-
perty, whera a puisne mortgagee who i3 wuds s+ lefondant appears and proves
his moitgage and asks that the decree sought to Lo oblained by tho plaintif .
may alsn provide for an account ou the fouting of hia luurtgugﬂ, und for
payment of the amount found due to im oub of tho mlo procowds, the
practice of the Uourt is, whore no issuo i raised sy bufwuen the dofondunts
and no question of priovity arises, on proof of the walwsquont mmtﬁgnge,
to make & deerce dirceting an acconnt on the footing of weh of the
mortgages, sud fixing ono perdod of redemption for all the defendunts,
Auhindro Bhoosun Chatterjee v. Chaunnoo Lull Johwrry (1) referral to,

An applieation made by the prehaser of the squity of radomption, who hed
been made & defendant in such a suit, and had buen sorved with & swnmons but
had fuiled to appear, that the decree, which hadl beon made in acvordance
with the above practice, should be varied by Ihuiting it to a deeren fo Lavour
of the pluintiff alono on the ground that the Courl lind no jurisdiction in such
o suit to make 4 decros botwoen co-defendants, was dswisged,

TmIs was the hearing of a rulo to show cause why o deeree
which had been mado in a martgago sait should nob be vawied.
® Appliontion in Original Civil Suit No, 500 of 1803,
(1) L LR, 5 Cale, 101,



