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does suy that it was he himself who beat the deceased to death;
the statement is mainly oeccupied with what Udoy Tara did and
is o framed as to throw the real blame on her. The statement is
not corroborated in any way. Nothing was discovered or brought
to light in consequence of it, and it was retracted on the next
occasion on which Jagat Chandra was placed hefore the Masistrate,

Under these circumstances, we feel that we eannot safely
act upon this confession, and there being no other evidence upon
which Jagat Chandra could be convieted, we have no alternative

bub to reverse the finding of the Sessions Judge and to acquit
him.

We, accordingly, reverse the conviction of both the appellants.
We acyuit Jagat Chandra, and we direct that both the aceused
be released.

H.T.H. Conviction set usido.

APPELLATE CIVIL.

[T I——

Before Mr. Justice Trevelyan und Alr. Justice Ameer AU,
PERSHAD SINGH axp orues (Pramrirs) ». RAM PERTAB ROY
(DerENpANT.)Y
Bengal Téhancy Act (VIIT of 1885), section 155—Suit for cjectment—Notive,
Sufiiciency of —Omission jrom: notice of reyuisition ox lenant o pay

compensution—~Allernative relicf,

The words of section 155 of the Bengal Tenanicy Act “and in any
case to pay reasonahle etmpensntion,” &e., mean in every case; and a nntice
not contuining o requisition to the tenant to pay such eompensation is insuffi-
cient to support a suit Tor ejectinent brought under that section.

Where the suit was for ejectment from certain Jand, bmt the plaint con-
tnined other prayers, numely, for o declaration that the defendant bad no
right 1o build houses on the land, and for an injunction on him to remove
hionses he had built thereon, and the suit fur ejectment failed from the in-
snfficicney of the natice under seclion 155, the Court held, that the Filinti
was not entitled to a declaration or injunction us asked for.

= Appeal Trom Appellate Decree No. 2207 of 1893, ugainst the decree of
Baln Amirte Lal Chatterjee, Subordinate Judge of Tirhoot, dated the 30th
of September 1893, affirming the decrec of Bahu Krishma Nath Buy, Muonsif
of Hnjipur, dated the 12th of September 1801,
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Tra1s was a suit for ejectment of a tenant after notice under,
section 155 of the Bengal Tenancy Act. The facts were stated
as follows in the judgment of the Munsif :—

“The plaintiff Raja Pershad Singh s proprictor, and the other plaintiffs Lis
lessees, of the partitioned sharc of mousa Bhagwanpur in which the land in
disputo is situate, The defendant Rum Pertab Roy is the admitted tenant
of the land. Rsjo Pershad says the tenant's right is one of ocoupancy,
and none other than that of liolding and cultiv‘?xting the land in question,
and the tenant basmno right to use il for building purposes. Ile cowplains
that the defendant has boen since 1205 (1888) using it by building houses,
and letting thom on rent, and has thereby rendered the land unfit for the
purposes of cultivation for which it was originally let to the defendant and
bimsclt,

“Tn order to sustain a suit for ejectment, the plaintiff states that under
gection 155 of the Tenancy Ast he caused a notice ta be served on the de-
fendant, Ran Pertab Roy, specifying in it that the defondant should remove
within one month from the date of service the houses he has built in con.
travention of the purpose for which the lund was lot 5 that the notice was
gerved on the 14th  Jennary 1891, and the defendant has not removed thew,
He therefore states that his causs of action has avisen from the 16th Febru-
ary 1891, ie., the date following the day on whicl the ome imonti’s timo
expired.

“Upon these statements of fact the plaintill asks the following relief :—

“(a) Thatit be declared that the defendant hus no tight to build houses
on the land in question, and to let them stand thercon ;

% (1) That on determining the firsl prayor in the plaintifly’ favourthe defen-
dant be directed, within a time fixed by the Court, to romorve the houses, and
reduce the land to its former condition ;

%(¢) That if the défendant do not remove the houses he be ejected from
the land ;

“(d) That the plainliff bo adjudged cosls of the snit.”

Six issues were raised on which the Munsif held that the suit
was not barred by limitation ; that the notice was duly served,
but was defective in not asking for compensation, and therefore
not sufficient to support the action, and was morcover not served
by i landlord, bul by the proprietor ; that the houses which it
was sought {o remove were built at the time (1295) as stated by
the plaintiff, and not nine years before suit, s stated by the de-
fendant ; that the defendant was not holding at fixed rates, and
had not the right to use the land as he pleased ; that the tenancy .
was one for- agricultural, and not for building purposes, but that
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11e defendant’s use of it had not de*eriorated, but rather improved, 1894

" the holding. On his decision on the :econd issue he held that the pyeaan

. .. SiNGHE
suit must be dismissed. G

v.

On appeal the Subordinate Judge said +— Ry PERTAB
“The notice so given did not require the tenant to pay compensation for Rov.

the misuse or breach complained of, nor did the plaintiffs in the present

suit ask compensation from the defendant for the misuse or breach com-

plained of. The tirst Court has dismissed the suit on the following grounds :

First, that the notice is defective, because it does not require the tenant to pay

compensation for the misuse or breach ; second, that it is bad inasmuch as

" iz wae not served by the landlord, but by the proprietor. The plaintiffs who are

the appellants before me contend that neither of the said grounds is sufficient

# The question which I am now to try is whether the grounds relied upon
Fy the first Court are enough to warrant the Court in dismissing the suit.”

The Subordinate Judge then went on to hold that, though he
was of opinion that the plaintiff was a “landlord ” for the pur-
pose of serving the notice, yet the notice was defective under section
155 of the Tenancy Act in not asking for compensation, and. that
the suit must therefore be dismissed. He did not touch oh any
of the other issues in the case.

From this decision the plaintiffs appealed on the grounds that
the Notice was sufficient under section 155, and that at any rate the
suit onght not to have been entirely dismissed, but that the Courts
should have *given the plaintiffs such relief and declarations as
they were entitled to on the findings in the case.

Mr, Jackson, Dr. Rash Behari Ghose, and Babu Uma Kali
Mukerjee, for the appellants,
Moulvi Makomed Yusoof, for the respondent.

The following judgments were delivered by the Court (TrE-
VELYAN and AMEER AL, JJ.)

TREVELYAN, J.—In this case the suit was brought by a land-
lord against his tenant praying (a) that it may be declared that
the defendant had no right tosbuild houses ; () upon determinatiex
of the above prayer, the defendant may be ordered to remove the
houses within a fixed time and reduce the land to its former obn-
dition 3 (¢) if the defendant fail to remove the houses within the
fixed time, he may be ejected from the land and thas possession
awarded to plaintiff. The first question that was tried by the



80

1894

Persnap
SINGH

.
Ram PerTAB
Roy.

THE INDIAN LAW REPORTS. [VOL. XXII.

learned Munsif was as to whether the plaintiff had complied with
the provisions of section 155 of the Bengal Tenancy Act, and had
given the notice therein provided for. He came to the conclusion
that the notice was defective on the ground that the plaintiff did not
therein ask for compensation for the breach. He also considered
that on other grounds it was defective. There were raised before
bim, besides the first issue which refgrs to limitation, a question
which does not arise here, a second issue as to notice. The
following was the third issue, namely : “ Were the houses asked
to be removed built in Magh 1295 and Chait 1297 as stated in
the plaint, or nine years ago as stated by the defendant?” That
issue he decides in favour of the plaintiff. The next issue is the
fourth issue: “Is the defendant’s holding mourasi, i.., at fixed
rates ? It so, has he a right to use the land in any way he pleases ?”
That issue he decided also in favour of the plaintiff. The next
issue is : * For what purpose was the Jand first granted to the
defendant ? Ts thebuilding of the ghur detrimental to the object
for which the lease was first granted ? Is the value of the holding
deteriorated by these buildings ?” He comes to the conclusion on
that issue that, instead of the defendant having caused the value
of the holding to deteriorate he has, as a matter of fact, improved
it. He declines therefore to give the plaintiff any relief. There
was an appeal by the plaintiff to the Subordinate Judge, who only
deals with the question arising under the Bengal Tenancy Act and on
the question as to the omission of a demand for compensation in the
notice, the Subordinate Judge agrees with the view taken by the
Munsif. He does not agree with him as to the other questions
regarding the notice which it is not nece_ss;ary for us to consider
now. ‘He says nothing about any other question. It does not
appear before us whether or not any other question was argued
before him.

The first and most important guestion which has been argued
¥fore us arises under section 155 of the Bengal Tenancy
Act. That section provides: ‘(1) a suit for the ejectment of
a tepant on the ground—(a) that he has used the land in a
manner which renders it unfit for the purposes of the tenancy ;
or (b) that he has broken a condition on breach of which he is,
under the terms of the contract between him and the landlord
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the defendant’s use of it had not deteriorated, but rather improved, 18

the holding, On his decision on the second issue he held that the " pygsman

suit must be dismissed, Sixer
On appeal the Subordinate Judge said :— Rax fn’;,mm

, . . . . Rov.
“The notica so given did not require the tenant to pay compensation for '

the misuse or breach complained of, nor did the plaintiffs in the present
suit ask compensation from the defendant for the misuse or breach com-
plained of, The first Court has dismissed the suit on the following grounds:
First, that the notice is defoctive, beeanse it does not require ths tenant to pay
compensation for the misuse or breach ; second, that it is bad inasnmeh s
it was notserved by the landlord, but by the proprictor. The plaintiffs who are
the appellants before me contend {hut neither of the suid grounds is suftivient-

“The question which I am now to try is whether the grounds relied upon
by the frst Court are enough to warrant the Court in dismissing the suit.”

The Subordinate Judge then went on to hold that, though he
was of opinion that the plaintiff was a “landlord ™ for the pue-
pose ol serving the notice, yot the notice was defective nnder section
155 of the Tenaney Act in not asking for compensation, and that
the suit must therefore be dismissed. Hedid not touch on any
of the other issues in the ease.

From this decision he plaintiffs appealed on the grounds that
the fiotice was suflicient under section 155, and thatat any rate the
suit ought not to have been entirely dismissed, bub that the Courts
should have "given the plaintiffs such relief and declarations as
they were entitled to on the findings in the case.

Mr. Jackson, Dr. Rash Behari Ghose, and Babu Uma Kali
Mukerjee, for the appellants.
Moulvi Mahomed Yusoof, for the respondent,

The following judgments were delivered by the Coumrt (Tre-
vELYAN and AMEER Ay, JJ,)

TreveLyAN, J.—In this case the suit was brought by a luud-
lord aguinst his tenant praying (a) that it may be declared that
the defendant had no right tosbuild houses 5 (5) upon determinaties
of the above prayer, the defendant may be ordered to remave the
houses within a fixed time and reduce the land to its furmer eon-

dition ; (¢) if the defendant fail to remove the housos within the
fized time, ho may be ejected from the land and khas possession
awarded to plaintitf, The firsh question that was fried by the
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liable to ejectment— shall not be entertained anless the lindlord hase 1804
served, in the prescribed manner, a notice on the tenunt specifying “prpar,
the purticular misuse or breach complained of, and whore the 2

4]
Nzlf

misuse or breach is capable of rvemedy requiring the tenant Bay :{:z;gua
to remedy the same, and in any case to pay reasonable compensa- 1%
tion for the misuse or breacl, and the tenant has failed to comply
within a reasonable time with that request.”  The question really
turns upon the meaning of the words “ and in any case ;” if thut
means in any ease whatever, it follows that there heing statutory
prohibition unless the notice exactly complies with the statute the
Judge would be right, The argument of learned Counsel comes
{o this that, if it was a case where no compensution could pos-ibly
be ascertained, it would be nnreasonable to expect the landlerd to
give notice with regard to it, IMe says {hat da this particalar
case, with regard to what was alleged to have been doue, it was
impossible to ascertain the damages, OFf cowse that urgument
wauld be very diffieult to accept, if the Legislature meant erery
case, because we are bound to follow the Act,  Iu support of this
contentivn, our attention has been called to an English statute
from which the first portion of section 155 has been taken, namely,
section 14 of the Conveyancingand Law of Property Act of 1881,
The words of the first pertion of that section are practically the
game as those of the first portion of section 153, but the lattor
portion of seetion 14 of the Engiish statute is wholly different,
and is intended for an entirely different purpose from the Jatter
portion of seetion 155, which provides for the nature of the
decree. I have always thought it a great advantage where
one can find an English stalute resembling in its pupose
an,dw)b,mgealdgj the Indian statute under discussion to get the
“assistance offered by the decisions of the Courts in Eugland, but
of course it i3 always necessary to see that these statutes are really
resembling one another in their purposes and not only have an
aceidental resemblance in a portion of the section, which for conge-
nience of drafting has been adopted by the draftsman of the Indian
Act. There were cited before us cases which support the wiew
taken by the learned Counsel, and there is no doubt that the ease
in the Courl of appeal iz distinetly in his favour, but here we finda
difficulty in applying that case, because the first portion ef section
6
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155 is dircetly controlled by the second portion of it, and we do

nob think that it is possible to give any reason for this distinction
Detter than that in the remarkably able judgment given by the

v, . . . s . |
ta Prass Jearned Munsif,  He theve points out, affer going into the matter,

Loy,

that il there should be no logs to the landlord, there should be no
ejectment or claim for comnpensation, and if, as a matter of facl,
the landlord does not loso any money by this use of the land
aput from the removing of the property, the result would
be that there would be no ejectment. Ilowever thnt may be,
there are the words of the Act, Whother it bo difficult or easy
to follow it in the notice, we think it clear that the omission of o
demand for compensation in the motice prevents this suit being
entertained.  So much for section 155. 1t is also argued that
even if an action [or ejectment does not lie, the plainfiff is
entitled to an injunction. There i3 mo doubb that this suitis
framed as really a suit for gjectment ; the earlier portions of the
prayer to which I havo referred are meorely ancillary o the
question of ejeetment, and on this question of notice the case has
been argued. It does nob appear that in the Subordinate Judge’s
Courb anything else was suggested, and in the Court of the Munsif,
who has tried all the issues, it does not appear that he was agked
to give an injunction. It is nceessary to-cee what the suit really
is. It was a suit for ejectment and in that the plaintift has failed,
The appeal is dismissed with costs.

Augrr Arr, J—This was a suit between a landlord and a
tenant, There is no question that the defendant is an oceupancy
ryob holding lands within the zemindary of the plaintiff. The
plaintiff’s case is that the defendant has consiructed npon his
holding certain buildings which have rendered the land held by
him unfit for cultivation, That is set out in para. 5 of the plaint.
The plaintiff states further in para. 6 that on the 14th of January
1891 he served, under scetion 155 of the Bengal Tenuncy Act,
a~notice requiring the defendant to remove the houses and bring
the land to ils original state within one month from the date of
servico thereof, failing which a suit would, on the expiration of the
time mentioned, be brought by the plaintiff to cancel tho defendant’s
tenaney, and to eject him from his land. The first Court hold that
the notige dil not comply with the requirements of section 155,
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which was a condition precedent to the institution of any snit nnder® 1804

e e h eean O
that section, and accordingly dismissed the plaintiff's action, The ™ p o ™
Subordinate Judge on appeal expressed himsell’ thus :— CINiH

v,

“The first Court has dismizsed the suit on the [ollowing Rax Prerran
o,

grounds :—
“ First~That the mnotice is defuctive, becamse it doss nob

vequire the benant bo pay compensation for the misuse or hreach,
 Second.—That 1t 1s bad inasmuch as 16 was not servel hy

the landlord, but by the proprietor,

“The plaintiffs, who are .the appellants before me, contend
that neither of the said grounds 1s sufficient.

“ The question which I am now to try is whether the grounds
relied upon by the firsh Conrt are enough to warrant the Court
in dismigsing the suit #”

It is clear, thorefore, that there were two poinks dealt
with by the Sabordinate Judge in hiy judgment— (i) whether
the notice upon which the snit was founded was  mate-
rially defective ; and (i), whether the view of the Munsif
that the notice wus not by the landlord was corvect.  The Sub-
ordinate Julge does not seem to have hren called wpon to enfer
into any other question” He held that it was indizpensable under
section 133e of the Benzal Tenancy Act that the motice should
contain the demand for compensation, and as compensation was
not asked for the suib was bad ; on thesecond point he thought the
view of the Munsif was not eorvect, Hoheld so far in favour of
the plaintiffs, but on the other ground he dismissed the appeal
~with costs,

Tm&peal two questions have been raised—one that the
notice W83, gufficient.  That has been dealt with by my
learned €tp and I shall net deal with it in detail. The other
point WEethat even if the plaintilf was not entitled to efgct
the dofend g entitled to a declaration that the defendart
had 10 Tiguild houses and to leb them stand in the {erms of

prayer (€ plaint, and that forther he was entitled to an
injunctionyydance with prayer (4). Now, as 1 understand
section 13,4 Tonaney Aect, it seems to mo to be exhaustive
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1894 initself, The section may be divided into three parts. The first
Py Dart of the section deals with two classos of cases, vie., u case
e ywhere the tenant is using the land in snch a manner as to render
Ran ’IL;.Ei!TAB it unfit for the purposes of the tenancy. Secondly, the case of a
Bot.  tenant committing a breach of the terms of the contract between
him and the landlord, which renders him liable to ejectment. The
plaintiffs’ suit is not founded on clause (b) of the seetion ; his suit.
is based upon clause (a), thut is, that in consequence of his build-
ing these structuves he has rendeved the land unfib for the
purposes of the tenancy, and that is what is set forth in para, 9
of the plaint. Then the section describos how the landlord should
proceed, in order oither to have the lands brought back into the
original condition in which they were, or to get relief for the
breach of the conditions of the contrach; it preseribes that he -
should serve a mnotice on the tenant, specifying the precise and
particalar misuse of the land under elanse (u), ov of the breach
under clause (b), and if these two acts are capable of heing
remedied, vequiring him to vemedy the same, and in any case
asking him to pay reasonable compensation for either of these
acts under clause {a) or clause (7). Thon the section goss on fo
provide that if the tenant fuils to comply with that demand within
a reasonable time, namely, with the requisition asking him to
remedy the breach or to pay compensation, the landlord would be
entitled to bring a suit, the procedurs for which is laid down
farther in sub-sections 2, 3 and 4. Upou such a suit being
brought if the conditions precedont have heen complied with, the
Court has the power to make a decreo in the following way,
namely, it may make a decree declaring the amount of compensa-
tion reasonably payable fo the landlord, and declaw inwachather
in the opinion of the Court the misuse ov b “ryvr the plaint,
being remedied. If it is capable of being 1'@*”4 th of Jannary
to declare and direct that the defendunt should }Emldncy Act,
Tt the other case the landlord would he entitled ;LL% any bung
sation, Sub-section 4 further provides that, # the dale of.
withiin the period or extended period (as the casdbitation of the
the Court under this section, pays the compensatbe dofsndan’s
the decree, and where the misuse or hreachfourt held that
Court torbe eapable of remedy, remedies the mis®! section 155,

=<t
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satisfaction of the Qourt, the decres shall not be executed.,” The

vesult, therefore, is that if the tenant pays the compensation for prysiay

which he has been declared liable ho cannot be ejected ; if the

1894

SN
P

misuse or breach is capable of being remodied, and he does not Rav Prirss

comply with the injunction of the Court to remedy it, he is liable
to be ejected, and if he fails $o pay the compensation awarded he
is of course liable also to ejectment ; but where he pays the com-
pensation, or where the act is eapable of being remedied, and he
has remedied it, there is no ejectment. 1t secms to me, looking
ab the seope of the section and the character of the Tenaney Aet
which covers all dispates between landlords and tenants, that any
action of the landlord must proceed under and be governed by
the rules laid down by the Legislature in the Tenaney Act, hut,
ag already pointed out, itis not necessary to go into these
guestions, because the case of the pluintiff was really one for
gfectment ; he gave a notice tor ejectment and asked for ejectment ;
and, althoagh there were other prayers in the plaint, they werce
merely aneillary fo tho prayer for cjectment. T quite agres with
the view thut a demaud in the notive for compensation was
negessary,  Rnglish  cases on  the consbroction of English
Statutes ave of great assstance, sometimes in constraing acts of
the Indian Legislature where the Statutes arve in pari meuteria,
but escepting a verbal similarity bebween a portion of soction 153
of the Tenancy Act and a portion of section 14 of the English
Statute, which was referved to in argument, they do not secem to
me to run on parallel lines, I agree, therefore, in dismissing the

special appeal with costs,
V. W Ayppeal dismissed.

PRIVY COUNCIL.

PRIT KOBRR (Pravnirs) v, MAIADEQ PERSHAD BINGH axp ornres
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[On appeal [rom the High Court at Calcutta.]

Onus of proof—Hindw lew—Joint family—Evidence as to the continwiance
of the joint kolding of property—Inkevitunce and survivorshin wnder
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