
does say tliafc it Wcas be liiraself-wlio beat the deceuhnil to ileatli, istu
the stiitement is mainly ocoupieJ witb wliat Ddoy Turn did aud i )vkls-
is so framed as to thi’ow the real blama on her. The stutement is Emitoss

not corroborated in any way. Nothing was di.scover«d or brought .Tai.at

to light in consequence of it, and it was retracted on the next 
occasion on which Jagat (’liandra was placed bei'ora the Miigistrata.

Under these oii-cnmstances, we feel that we cannot safely 
act upon this confession, and there being no other evidence upon 
which Jagat Chandra could bo convicted, we have no alternative 
bnt to reverse the finding of the Sessions Judge and to ac(|iiit 
him.

Wo, accordingly, reverse the conviction of both tho appellants.
We acipiit Jagat Ohandra, and we direct that both tho accuseJ 
be released.

H. T. H. C orm dion  set asido.
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APPELLATE CIVIL.

Before jl/r. Justice Trccehjan and Jlr. Justice Ami'fr A li.

PERtiHAl) BIN6 H ard otueus (PL.uM'i'iPi's) u. liAM PERTAB fiO’i:
(Dkfendajjt,)® ' ’

Bejujal Tifhaney Act { Y I I I a f  ISSo), section I S S S u i t  fo r  cjeetmf.ut—Notice, 
Sufficieney of— Omission f n m '  mtioe o f r&iuiiiHon om tenant to ya^j 
coiAjfensation—Altematiee rd ie f.

Tim -worda of section 155 of the Bengal Tenaficy Act “ iind in awj 
caso to pay reaBonaltle ctmipeosiition," &c., mean in every case; and a natkie 
not containing a requisition to the temiDt to pay such compensiitioD is insitili- 
cient to support ii suit for ejeutment brought under tlmt seutioii.

Wlieru tlie suit was for ejcctnient from certain land, lint the pliiint cnn- 
tained other prayora, nauieiy, for a declatation tlmt the defendant bad no 
right to build liouses on the land, and for an injunftion on him to reuiove 
bouses he had built thereon, imd the aiiit fur ejectment failed from the in- 
Bnffieioiicy of the notice under section 155, the Court held, that the JfSintiffi 
was not entitlod to adeclnvatiou orinjuncdou aa asked for.

'■'Appeal from Appellate Decvce Ko. 2297 oE 1893, iigainat the decree of 
Balm Ainirto Lfil Cliatterjoe, Subordinale Judge of Tirlioot, dated (lia 30th 
of Kopteiubei' 1803, affirming iho decree of Baba Krishna Nath I!oy, MtiUHif 
at H-ijipur, dated the l!jth uf Beptumber 1801.



1804 T his waa a suit for ejectment of a tenant after notice under.
sectiou 155 of the Bengal Tenancy Act. The facts were stated 

SiNGii jjg follows in tlio judgment of the Mnnsif :—
Bam P e i i t a b  ■' The phiintifi Haja Pei’slmd Singli Is propriotoi’i and tlio other pliiintiffia his 

lessees, of tlis partitioned share of moiiza Bliagwanpur in which tha land in 
dispiito is situate. Tho defendaul Bam Pertab Boy is tho admitted teaant 
o£ the land. linja Pershad says tho tenant’s right is one of ocoiipanoy, 
and none other than that of holding and cultivating tho land in quesLion,
and tha tenant has no right to use it for building purposes. Ho ooinpliiiiia
that the defendant has hoen since 129B (1888) using it by building houses, 
and letting- tliom on rent, and has thereby rendered tho land unfit for the 
pui-poses of cultivation for which it was originally let to tho defendant and 
himaelf,

“la order to sustain a suit for ejectment, the plaintiff states that under 
section 155 of the Tenancy Act lie caused a notice to bo served on tlie de
fendant, Baui Pertab Boy, spocifying in it that tha defendant should remove 
witliiu one month from the date of service tho houses he has built in con
travention of the purpose for which the land was let ; that tho notico was 
served on the 14th Janiiary 1891, and tho defendant has not removed them. 
He therefore states that Ills cause of action has arisen from tiio 15th Febru
ary 1891, i.e., the date following tha day on which the one month’s timo 
expired.

" Upon these statements of fact tlie plaiutifC asks tho following relief

“ (a) That it be declared that the defendant haâ no right to buihl houses 
on tho land in qaostiou, and to let them stand theroon ;

“ (h) That on determining tha first priiyor in tha plaintiffs’ favouf tho defen
dant bo directed, within a time fixed by tho Court, to romore the houses, and 
reduce the land to its former condition ;

" (o) That if tha defendant do not remove tlie houses ho be ejected from 
llio land ;

“ ((?) That the plainliJi bo adjudged costs of the suit.”

Si-x issues were raised on which the Munsif hold that the stiit 
•was not barred by limitation; that the notioe was duly served, 
bnt was defective in not asking for corapensation, and therefore 
not sufficient to support the action, and was moreover not served 
by tiTi landlord, but by tlio proprietor ; tliat the houses which it 
was sought to remove were built at tho time (1295) as stated by 
the phiiiitiff, and not niae years before suit, as stated by the de
fendant ; that the defendant was not holding at fixed rates, and 
had not the right to use tho land as he pleased ; that the tenancy , 
was one for̂  agricultural, and not for building purposesj but that
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lie  defendant’s use of it  had not dti^^eriorated, but rather improved,
’ the holdiog. On his decision on the :econd issue lie held that the PE^sgi® 

suit m u s t be dism issed. Singh
O n  a p p e a l  t h e  S u b o r d in a te  J u d g e  s a id  E a m  P e e t a b

“ T h e  n o t i c e  s o  g i v e n  d i d  n o t  r e q u i r e  t h e  t e n a n t  t o  p a y  c o m p e n s a t i o n  f o r

t h e  m i s u s e  o r  b r e a c h  c o m p l a i n e d  o f ,  n o r  d i d  t h e  p l a i n t i f E s  i n  t h e  p r e s e n t  

s u i t  a s k  c o m p e n s a t i o n  f r o m  t h e  d e f e n d a n t  f o r  t h e  m i s u s e  o r  b r e a c l i  c o m 

p l a i n e d  o f .  T h o  f ir s t  C o u r t  h a s  d i s m i s s e d  t h e  s u i t  o n  t h e  f o l l o w i n g  g r o u n d s  :

F i r s t ,  t l n i t  t h e  n o t i c e  i s  d e f e c t i v e ,  b e c a u s e  i t  d o e s  n o t  r e q u i r e  t h e  t e n a n t  t o  p a y  

c o ra p e n s ii t io n  f o r  t h e  m i s u s e  o r  b r e a c h  ; s e c o n d ,  t h a t  i t  i s  b a d  i n a s m u c h  a s  

i t  w a s  n o t  s e r v e d  b y  t h e  l a n d l o r d ,  b u t  b y  t h e  p r o p r i e t o r .  T h e  p l a i n t i f E s  w h o  a r e  

l i ' e  a p p e l l a n t s  b e f o r e  m e  c o n t e n d  t h a t  n e i t h e r  o f  t h e  s a i d  g r o u n d s  i s  s u f f i c i e n t -

'■ T h e  q u e s t io n  v v liich  I  a m  n o w  t o  t i y  i s  w h e t h e r  t h e  g r o u n d s  r e l ie d  u p o n  

b j- t l i e  f ir s t  C o u r t  a r e  e n o u g h  t o  w a r r a n t  t h e  C o u r t  in  d i s m is s i n g  t h e  s u i t . ”

The Subordinate Ju dge then w ent on to hold that, though he 
\va3 of opinion that the plaintiff was a “ landlord ” for the pur
pose of serving the notice, yet the notice was defective under section  
155 of the Tenancy A ct in not asking for com pensation, and. that 
the suit must therefore be dism issed. H e  did not touch oh any 
of the other issues in the case.

From  this decision the plaintiffs appealed on the grounds that 
the notice was sufficient under section 155, and that at any rate the 
suit ought not to have been entirely dism issed, but that the Courts 
should have ‘g iven  the plaintiffs such re lie f and declarations as 
they were entitled to on the findings in  the case.

M r. Jankson, D r. Eash Behari Ghose, and Babu Uma KaU  
Mukerjee, for the appellants.

M oulvi Mahomed Yusoof, for the respondent.

The follow ing judgm ents were delivered b y  the Court ( T r e 
v e l y a n  and A m b e r  A l i ,  J J . )

T r e v e l y a n , J .— In  this case the suit was brought by a land
lord against his tenant praying (a) that it m ay be declared that 
the defendant had no right toibuild houses ; (b) upon determ inatifii 
of the above prayer, the defendant m ay be ordered to rem ove the 
houses w ithin a fixed time and reduce the land to its former con
dition ; (f)  i f  the defendant fail to rem ove the houses within the 
fixed tim e, he may be ejected from the land and khas possession  
awarded to plain.titf. The first question that was tr ied .b y  the
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189-4 learned Muiisif was as to whether the plaintiff haJ complied with 
FfiftsHAD provisions of section 155 of the Bengal Tenancy Act, and had 
SiNQH given the notice therein provided for. He came to the conclusion 

Ram P ertab the notice was defective on the ground that the plaintiff did not 
therein ask for compensation for the breach. H e also considered 
that on other grounds it was defective. There were raised before 
hitn, besides the first issue which refgrs to Jimitation, a question 
which does not arise here, a second issue as to notice. The 
following was the third issue, namely : “ W ere the houses asked 
to be removed built in Magh 1295 and Chait 1297 as stated in 
the plaint, or nine years ago as stated by the defendant ? ” That 
issue be decides in favour of the plaintiff. The next issue is the 
fourth issue : “ Is the defendant’s holding mourasi, i.e., at fixed 
rales ? If so, has he a right to use the land in any way he pleases ? ’ 
That issue he decided also in favour of the plaintiff. The next 
issue is : “ For what purpose was the land first granted to the 
defendant ? Is the'building of the ghur detrimental to the object 
for which the lease was first granted ? Is the value of the holding 
deteriorated by these buildings ? ” H e comes to the conclusion on 
that issue that, instead of the defendant having caused the value 
of the holding to deteriorate he has, as a matter of fact, improved 
it. He declines therefore to give the phiintiff any relief. There 
was an appeal by the plaintiff to the Subordinate Judge, who only 
deals with the question arising under the Bengal Tenancy Act and ou 
the question as to the omission of a demand for compensation in the 
notice, the Subordinate Judge agrees with the view taken by the 
Munsif. He does not agree with him as to the other questions 
regarding the notice which it is not necessary for us to consider 
now. H e says nothing about any other question. It does not 
appear before us whether or not any other question was argued 
before him.

The first and most important question which has been argued 
fe' f̂ore us arises under section 155 of the Bengal Tenancy 
Act. That section provides : “ (1) a suit for the ejectment of 
a tiinant on the ground — (a) that he has used the land in a 
manner which renders it unfit for the purposes of the tenancy • 
or (6) that he has broken a condition on breach of which he is, 
under tihe terms of the contract between him and the landlord
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the defendant’s use of it had uofc deteriorated, biitrutlier improved, 
the holdiDg, Ou his decision on the secoud isiue he hold that the 
suit must be dismissed. Skgh

On appeal tlie Subordinate Judge said :—  Ram Pehtab
0-t"“ The notice so given did not require the toniint to pay oonipetisation for ‘ 

tho inisusB or breach complained of, nor did the plaintiffs in the present 
suit ask compensation from tho defenilant for the wisuso or breach com
plained of. Tlic first Court has Jismifised lliG suit on tho following grounds ;
First, that the notice is defective, because it does not require the tenant to pay 
eompensation for the misuso or breaoli ; seoond, that it is bad inasnmcli as 
it not served tiy the landlord, hut by (ha proprietor. The plaintiffs wlio ai'o 
the appellimts before uie contend thtit neither of the said grounds! is suliicient-

“ Tho question whicli I am now to try is whether the grounds relied upon 
by the Eirst Court are enough to warrant the Court in dismissing tlic suit.”

The Subordinate Judge then went on to hold that, though he 
was of opinion that tho jilaintiif was a “ landlord ” for the pur
pose of serving tho notice, yet tho notice was defective under section 
155 of the Tenancy Act in not asking for coiuponsation, and that 
the suit must therefore be dismissed. He did not touch on any 
of the other issues in the case.

From this decision Ihe plaintiffs appealed on the grounds that 
the notice was sufficient under section 155, and that at any rate tho 
suit ought not to have been entirely dismissed, but that tho Courts 
should have ''given the plaintiffs such relief and declarations as 
they wore entitled to on the findings in the case.

Mr. Jac.lison, Dr. Bash Behan Ghose, and Babu Uma KaJi 
Mukeijee, for the appellants.

Moulvi Mahomed Yusoof, for the respondent.

The following judgments were delivered by the Court (Trb- 
VBLVAN and Ameeh A li ,  JJ.)

T b ev ely a n , J.—In this case the suit was brought by a laud' 
lord against his tenant praying (a) that it may be declared that 
the defendant had no right toibuild houses; (h) upon determinatiw 
of the above prayer, tho defendant may be ordered to remove tlie 
houses within a fixed time and reduce the land to its foruior »on- 
dition ; (b) if the defendant fail to remove the houses within the 
fixed time, ho may be ejected from the land and khas possession 
awarded to plaintitf. The firgt quesiiou that was tried^by the
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liable fo ejectraettt— shall not he entertained niiless the huKlloiyl lia^ lfi(i4
served, in the ]>rescribed mauner, a BOtiee on the fenant sp<;eifving
the particular misuse or hreiieli com[)lainL>d of, and wliore the
misuse or Lreacli is capable of reinedy reqiuriiip; tlio tenant insr IV.rtab

to reniody tbe same, and in any case to [lay rea?oiiabl(‘ compensa-
fciou for t.h« misuse or breaoli, ami t.be tenant liiis failed to comply
within a reasonable time with that rer[aest.” The (question really
turns upon the moaning of ihe woriis “ and in any case if tbiit
means in any ease whatever, it follows that there being stutntory
prohibition unless the notice exactl}' complies with the statute the
Judge Tvonld be right. Tlie argument of learned Counsel comes
t-o this that, if it was a case where no comiifusiitiou eould pos>ibly
be ascertained, it would be unreasonable to espeot the landlord to
give notice with regard to it. Ho siiys that ia this partienhu-
ease, with, regard to what was alleged to have been done, it was
impossilile to ascertain the diiniages, Of course that urgirnient
would be very diffieult to accept, if the Legislature iiKMiut
ease, because we are bound to follow the Act. In supjiort of this
contention, our attention has been calltnl to au English statute
from which the first portion of section 1.55 has been taken, iiauudy,
sec tion  14 of th e  O o n v e j^ in cin g an d  L aw  of P ro p e r ty  A ct o f  1 8 8 1.

The words of the first portion of that section are pracli(«illy the 
same as those of the first portion of section 155, but the latl:or 
portion of section 14 of the Engdsh statute is wholly different, 
and is iatended for an entirely different purpose from the lattei- 
portion of section 1^5, which provides for the nature of the 
decree. I have always thought it a great advantage where 
one can find an English statute resembling in its purpose 
and,4 ')hjase0]0gy the Indian statute under discussion to get the 
assistance offered by the decisions of the (Jourts ia Bughind, but 
of course it is always necessary to see that these statutes are really 
resembling one another in their purposes atid not only have an 
aeoidenta) reseroblance in a portion of the section, which for coiyjc- 
nience of drafting has been adopted by the draftsman of the Indian 
Act. There were cited before its oases which support theoview 
taken by the learned Counsel, and there is no doubt that the case 
ia the Court of appeal is distinctly in his favour, but here we find a 
difficulty in applying that case, because the first portion of section

6'
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1894 " 155 is Jirootly controlled by the «icoii:I portion of i1, and we do
"~r^RRiaii~ tliink that it is possible to givo any ro'iison for this distinction 

Sindh better t;han thiit in the reiuarkiibiy able judgment given by the 
Eah risHTAB learned Munsif. He tbere points out, afler going into the matter, 

that if there should be no loss to the landlord, there should be no 
ejeciment or claim for compensation, and if, as a matter of fact, 
the landlord does not lose any money by this upo of the land 
apart from the removing of the property, the result would 
bo that there woidd bo no ejoctmont. Ilowovor tb'it may bo, 
there are the words of the Act. Whether it bo difficult or easy 
to follow it in the notice, we think it clour that the omission of a 
demand for compensation in the notice jjrcycnts this suit being 
entertained. So much for section 155. It is also argued that 
even if an action for ejectment does not lie, tlio plaintiff is 
entitled to an injunction. Tlicro is no doubt that this suit is 
framed as really a suit for ejoctmoufc ; the earlier poi tiong of the 
prayer to whioh I have referred aro merely ancilhiry to tho 
quost.ion of ejeotraent, and on this question of notice tlie case has 
been argued. It does not appear that in tho Subordinate Judge’s 
(Jourt anything else was suggested, and in tho Court of tho Mmisif, 
who has tried all the issues, it does not appear tliiit ho was â kod 
to give an injunction. It is nceessary to'-î ee what the suit really 
is. It was a suit for ejectment and in that tho phuuti,ft has failed. 
The appeal is dismissed with costs.

Ameer A li, J.—This was a snit between a landlord and a 
tenant. There is no question that the defendant is an occupancy 
ryot holding lands within the Kcmindary of tho plaintiff. The 
plaintiff’s case is that tho del'endant has conslructod upon his 
lioIJing rortaiu buildings which have rendered the land held by 
him unfit for cultivation. That is set out in para. 5 of the plaint. 
Tho plaintiff states further in para. 6 that on the 1-Ith of January 
181)1 he served, under section 155 of tlio Bengal Tenancy Act, 
a~notic6 requiring the defendant to remove the houses and bring 
the land to its original state within one jnonlli from tlio date of 
serwco thereof, ffiiling which a suit w’ould, on tho expiration of the 
time mentioned, be brought by tho plaintiff to cancel tho defendant’s 
tenanc3% and to eject him from his land. The first Court bold that 
the uotic;e did not comply with the requiremonts of section 155,
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w liicli was .a coailition  p reced en t to tlio in s titu tio n  o f a n y s n i t  n in le r*  1834 

th a t  section , a n J  acco rd ing ly  ilismi.isc'il tlip p liiin tiif’B ac tio n . Tlio iv^siTJiT” 

S u b o rd in a te  J u d g e  on appeal espre.s.sed liiin.^plt' llu is ;—  ^'Kuh

“ Iho first (Jourt; has dismissed tlia .suit on the I’ollowinif T’aj! Pertab
, ’ Ror.grounds;—>

“ First,—That the notice is dofectivo, because it dotis nut 
retiuiro tlie tenant to pay compensation for the misuse or lireach.

“ Second.—That it is bud inasmuch as it was not serveil by 
the landlord, but by the proprietor.

“ The plaintifts, who are. tlio appellants boforo me, oontontl 
that neither of iihe said grounds is sulHcient.

“ The qnestioii which I am now to try is wlictlier tho ^rounds 
relied upon by tho first Court are enon/fli to wiirrant the (Jourt 
in dismissing the suit; ?”

It is clear, therefore, that there wore two points dealt 
with by the fiubov'dinato Judge in his jndo;raent—(i) whether 
tho notice upon which the suit was founded was mate
rially defective; and («), whether tho view of the 3Iun,sif
that the notice was not hy tho landlord was correut. The Sub
ordinate Judf ê does not seem to have been called upon to enter 
into any other question. He held that it wa« indispensable under 
section 155« of the Ben;;al Tenancy Act that the notice should 
contain the demand for compensation, and as compensation was 
not asked for the suit was had ; on the second point; he thouifht tho 
view of the Munsif was not correct. Ho hold so far in favonr of 
the phiintifFs, but on the other ground he dismissed tho appeal 
, with costs.

*fe%a«^)eal two questions have boon raised—ono that the
notiico was, gufgcignt, has been dealt with by my
learned cc,q̂ ^nd I shall net deal with it in detail. The other 
poini; urg6|;|iat even if the plaintiff was not entitled to elect
th e  d e fen d , j,Q J e fe n d a r i t

had no vi^uild hou.sea and to lei: them stand in iho lerjns of 
pvayev C“;ie plaint, aud that fmthev he was entitled to an 
injunction.,j.j(̂ .̂jgQ prayer {h). Now, as 1 iindor.stand 
section 15)  ̂ Tenancy Act, it seems to nio to bo sxhaustive
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1894 in itself. Tlie seciion may be divided iuto three parts. The first 
"^FK sn\.B  section deals with two cliissos of ciiaes, «(>., a  case

SiNfiu where the tenant is rising the land in snob a manner as to render 
E aii PEIIT4B i*’ purposes of the teinmoy. Secondly, the oasp of a

tenant connnitting a breach of the terras of the contract between 
him and the landlord, which renders him liable to ejectment. The 
plaintiffs’ suit is not founded on clause (h) of the aeetion ; his suit 
is based upon clause (a), that is, tliat in consequoncQ of his build- 
iug these stnictiu'es he has rendorod the hind nnfit fur the 
pin'poses of the tenancy, and that is what is set forth in para. 9 
of the plaint. Then the section describes how the landlord should 
proceed, in order either to have the lands brought bade into the 
original condition in which they were, or to get relief for tlio 
breach of the conditions of the contract; it prescribes that he - 
should serve a notice on the tenant, s])ebifying the precise and 
paiiicukv misv̂ se of the lM\d undev clause (ct), ov of the breacli 
nnder clause [b), and if these two acta are capable of being 
remedied, vec ûiring him to remedy the samo, and in any case 
asking’ him to pay reasonable compensation for either of these 
acts nnder danse (a) or danse (/»)• Thou the section goes ou to 
provide that if the tenant fails to comply with that demand wiljhin 
a reasonable time, namely, with the requisition asking him to 
remedy the breach ot to pay compensation, the laudlonl woxild he 
entitled to bring a suit, the prooeduro I'or -which is laid down 
further in sub-sections 2, 3 and 4. Ujion such a suit being 
brought if the conditions precedent have been complied with, the 
Court has the power to make a decree in the following way, 
namely, it may make a decree declaring the amount of compensa
tion reasonably payable to the landlord, and declarin-T.mi-.opMB  ̂
in the opinion of the Com't the misuse or b the plaint,
being remedied. If it is capable of being of January
to declare and direct that the defondimt should tenancy Act 
III the other case the landlord would bo entitled and bring
sation. Sub-section 4 further provides that, f  tlio dale of 
wittein the period or extended period (as the cas(|'''atioii of the 
the Court under this section, pays the coinpensaP® dofnndaiit’a 
the decree, and where the misuse or broachfoi’i't held fJmfc 
Court torbe capable of remedy, remedies the misif section 155,
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satisfaction of the Court, the decree shall not be esecuteJ.” The 1S94 
result, llierefore, is tluit if the tenant pays the compensation for 
•which ho has been declared liable ho cimiiot he ejected; if the 
misuse or broaoli is capable of being remodii'd, and he does not Ra.v Pciitib 
comply with the injunction of the Court to remedy it, he is liable 
to be ejected, and if  ho fails to pay tlio compensation awaided he, 
is of course liable also to ejectment; but where he pays the com
pensation, or where the act is capable of bein»' remedied, and lui 
has remedied it, there is no ejectment. It serms to me, lookin.i' 
at the scojie of the seofcioQ and the character of tlie Tenaney Act 
which covers all disputes hetwcea landlords and tenants, that any 
action of the landlord must proceed iinder and be g'ovorned by 
the rules laid down by the Legiakture in the Teiiatiey Act, but, 
as already pointed Out, it is not necessary to go into these 
questions, because the case of the plaintiiJ was roaily one for 
ejectment; ho gave a notice for ejectment and asked for ejectniout ; 
and, altbooffh there were other prayers in  the plaint, they were 
merely ancillary to the prayer for cyectment. I  quite agreo with 
the view that a domaud in the notiee for compensation was 
neciB’Sary. English cases on the construcbion of En«-lish 
Statutes are of great assistance, sometimes in constvuiiig acts of 
the Indian Jjegislatu>'6 where the Statutes are in jjari mateiia, 
h u t excepting a verbal similarity between a portion of soction 155 
of the Tenancy Act and a portion of section 14 of the English 
Statute, which was referred to in argument, they do not seem to 
me to run on parallel lines. I agree, therefore, in dismissing tlie 
special appeal with costs.

J. V. w. Appeal tUsmisml.
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