
1804 mortgageo ov inoxiTObi'aBcer tbo samo riglit agiiinpl

----- ^  the proceeds of the sula as he had against tho property sold.”Kajsti KAM ^ ^
The provision coutdnGcl in tuiB section seems to be sim ilar in  scope

^Mahdmed̂  ̂ sections 96 and 97 of tlie Transfer of Property Act.

For tlieso reasons we are of opinion that tho dccree of the 
Court below in dismissing llio suit of the plainti&s is erroiifioiis. 
The plaintiffs in our judgment are entitled to have un order for 
sale of the mortgaged propei'ty subject to the lion of tho prior 
incumbrancer, and we direct that the usual mortgage decree be 
dra-wii tip in accordaDco with the Transfer of Property Act,

No order as to costs.
j .  V. w . A ppea l allowed.
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CRIMINAL REVISION.

B efore M r. J i i d k e  B eM rley  a n d  M r. Justire  B im er jre .

B A SU iM iT L  A D E IK A M N I  (r im T io w E it)  ». B U D llA M  liO L IT A  

j u i y \  (O p p o s i te  P a e t y . ) *

D n/am ntion— Good F a i th —P rivilege— L e lle r  w rilien h j  G u ru  outcastim j 

■member o f  his caste— P ena l Code, ss. 400, 500.

U , th e  f/ara  or Bpiritunl g u id e  of Hie oiiato t o ‘■ivhidi J l  bo longod, is.siioil 

a  le tte r  or ajm i p a tr a  to  K ’a fellow '-villugora to  tlie  offiect th a t  aa JT’s wiCa 

liad b eo ti oaiigh t w ith  a  m an o f  (i low er cas te , no oiw o f  liijr oii-religioniBti) 

glioiild. liave  any  social intei'ooursB w ith  lie r, an d  in  oflleDl th a t  slie alionld be 

oiU casts'l. K  pi'ocoiiileii ag a in st B  fo r  da fa raa tio n , and B  plonrloil t lio t the  

8li\tom 2i'ta  contiunet-Hin th a  le tte r  wove pi'iviloged, h a v in g  b een  ina ile  iti 

(I'ooil la itli iir.rt fo r  tho public good, an d  th a t  thi> case caiiic w itliin  ono o f 

th e  exceptiona to aoctioa 499, I t  whs a tlm itted  by  K  th a t  B  Imd no enm ity  

to w ard s  h im  ov h is  w ife , and  th a t  i t  w as tlie  ouatom o f th e  g u ru  to  settlo  

s u d i m a tle ra  iia those th a t  h a d  arisen  in  oonnoction w ith  h is  w ife , and i l  w as 

p roved  th a t  the  le tte r  w as issued a f te r  B  h ad  inado aii en q u iry  in to  th e  tn ilh  

o f d ie  allegation. T he  low er Couvt oonvicted.

tlu'ji the conviction  w as w rong , i t  b e in g  c lear l l ia t  th o  atoiem oiila 

cm itained in  the  le tte r h a d  been  m ad e  in  gnuil fa ith  f o r  liio pro loctio i! o f  

th e  social and  sp iritua l in te res ts  o f tlie  oom m nnity  o f  w hich  B  w as tho guru.,
<r

0 C riin inal EevLsion Ni>. 196 o f  1804, a g tu n st th e  o rder p a sse d  by  A .  L . 

M edlioott, Es(|., A ssistivnt O om niissioner o f irGoalparn, d a te d  th e  24 tlj o f 

F.ebrimry 1894.



aijii th a t Ko for as they iiiipiied a  pcnsmft cm. the conJuct o f  X 's wife, they' 
ira-u justilicd by the nntlioiity n’ilh ivhicli £  iviiu TC,-.teil as f^pii'itaiv! liead 

o f the couiiiiuiiity, and th a t therefore tlia eai^e camo within tiio sw eiith  A u h ik arix i 
osceptiwi to sectioa -WO, v .

The accused in this caî e itss obargpil ŷitb d(!fainai;ioa, and Kmjr.v! 
Wfis tried bfiforo tlio Assistant Ccmiiiis?ioner of Goalpava, and 
eoav'icted and seatoiiL'ed undar section 500 of tlie I’eual Codo to 
a fine of Ils. 50.

Tho accused was tlie rpmi of tlio caste to -wlndi tlie complain
ant boloxiged, and tlie charge arose out of a leitev or ojna imtra 
outcastinn’ the wife of tlio ooniphnnanl wliicli was cirCTiluted 
amongst his foliow-villagers. The main defence in the case was 
that tho statcmoiits coataincd in the Jotter were privileged, l/eing 
inie and having heen made in good faith and for the pnlilic goad.

The facts of the case are fully stated in the jtidgineuts of the 
Assistant Commissioner and of the High Conrt.

The judgment of tlie Assistant Commissioner was as follows:—
“ In  th is ctiBO the  accused liuB heen chnrgad w ith defuiimtiou undar 

BPclion 41)9. The l a d s  of tho ease iire as follows

“ The coinphuiiuut ia one Budi'iun, tho aconsed one Basmiiati Adhikarini.
Sflwe tiiuo ago the uocnsed, -who is the f f t i r u  uf the pliiiiitiffi'B wrotij and 
oinjulated auionff tho ooiiilfuiiiaiit's folio w-villagerg !i letter proldhitinp; iiiiy of 

tho pooplo o f his caste from  eating w ith  him . lu  fact, he was outcaftted.
Thu groimda fo r outcastiag liiiu were that tho complainant's wife had had 
illicit connection with a man of another and lower caste. A s a residt of Ihis 

(H'dcr the  com plainant's w ife and tUa conipklii&nt himself have been out- 
casted.

“ The patm is filed aad oontiiins tlio defam ation omiiplained of.
I t  was urged on behalf oE tho accused that the complainant's -svife should ho 
the couipliiiaant, as it  was aboat her that tho defam atory stiilenient was made.
I t  has been dccided by the H igh Coui t th a t the  husband, as he has Icon ontoaatod 
owing to die order, m ay fairly claini to have  been defamed, eo th a t argum ent 
is dis])osed of. The accased who admits having written the onler filed next 
defenils henself by Baying th a t the  statem ent was true, ansi tl^at i t  wne fo r 
the  publia good that the im patatioa should ba published. I  do not cffnpider 
th a t this is proved. Considering the  effect an order of th is Idnd from  a 
( / t i r t i  has, and how it  entirely ,spoils u m an’s life i f  he is outcastedj*! think 
there is too mueli disparity between the good to be gained by publishing 
such a story though true aiid»the m isery caused to the  person outcasted.
The effect o f  the order in this ease is a strlfciag instance o f this. I t  is not 
asserted th a t tho complainant has done any th ing  worthy of cftnsure. Yet
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bocausQ Ilia w ife lina been ovrtcastoil lie U«b boon outcaisteil »1bd, ami, tlioiigli 

pei-fedly iiuiooeut, luis liftfi to suffer as imicli aa sho. I t  ia ar^UQtl that 
BahUhati agveiith oxcoption o f tho scction applies. The accusod plciuls tliiit Iict 

AwuKAium pvivilogod, inustnno!i as sUo possessed iiu thoiity  vcsonihliug

BuDiiAM tiiftt speoiSed in exception 7, W ljotlicr Ihis bo so or not m ay be disputei!, 
b u t at any ra te  any atatem ont m ade by a person in iiulliority lunat be m ade iii 

good fa ith , th a t is, w ith duo care ami attention. I do not think th a t tho 

accuiiod has showed tlia t ahe made tbo statem ent w ith  dno cure and 
attention. Wo have a Btory told by two ineu, wlio say they  saw the 
com plainant’s wife and another miin iu tho act of ooniinitling adu ltu rj. Tiio 
m atter was leported to her, bnt slie tnltes no stops to find o u ttlie  tru th  then, 

but a yoar after liolds an enquiry and pusses uii order outaiisting tho 

woman.
“ It was also argued that the ninth exception applies, namoly, that tho 

imputation was made in good faith for tho protection of the interests of the 
somaj. Tliis, I hold, not to apply on tho attmo grounds tliat tho seventh dota 

not apply.
“ In this case ths complainant has snffiered gveally from tho notion of tho 

accused. I n  m y opinion people in tho acoused’g position, wielding such a 
power as they do, cannot be too soon ma.lo nwaro that tliey nuist not uso 
their power witliont dno consideration. Unless tho cojnphiinaut in suoli 
cases can prove defamation, lie lias no remedy and bis wbolo life may bo 
vuiaed by a careless word from some ona whom ho regards as his religions 
superior.

“ In my opinion the aooused ia guilty of defamation, and I acenrdinfjly 
convict her under that soetion and ssntonoe her Fd pay a fmo of fifty nipeun, 
which will be paid to the complainant as compensation,”

Against that jitJgmenfc tho accused moved fclio High Court, tlis 
main grounds boing that the lowor Conrfc had o rro d  in holdiii'f 
that tho dcfamatiou was not piiblishod in good failh, and that its 
reasons for so holding were erronooas, and that tho y)abliuafcjoii 
was privileged. Other grounds wero takon, but tlioy aro not 
inatorinl for the purpose of this report. A rule was i.ssuod on tliafc 
application, which camo on for hearing on July 5th, 1S94.

liahu Bassant liunutr Boss for the petitioner, in support 
of ths viilo.

one appeared to show cause.
Tho jadginont of the  High Court ( C h v e e l b y  an i Jj An e iu e b , 

JJ.) was as follows
Tho question-raised in this case is whether tho eonviotiou 

of tho petitioner Basumati Adhikarini, under scction £00 of 
tho Indian Penal Code, is legal.



iiisfiM.vn
ilDOJKAHlXI

Tiie fac ts  o f t i e  ouse a re  s.liort'ly iliesD : Tim petiU onor, who 

is o rsp ir i tn a l  gu id e  o f  ilie ciwte to -ivliieli tlip  cnnip!;t?n~

a u t  B u d ram  K olih i lwIon<;s, issued to tlie  corapliiin-.vnt’s fcllow - 

vilkgei'S  a  le lte i's ty lp i] un a/m  patm  or o rd er o f flie D a lip n r BrnnAM 

Siitm , o r reli^dous fn ile v iiitj, to  tl>e ej& ct t.ljat, w lioreas hvo 

fiersons ua ine il Ja y ram  anil N a ray a n  o f  tlio v illage cunw  and 

in fo rm ed  tTio petitionor th a t  a woinim  iiam "!! K n tib ari o f ib a t 

■village liad  le o u  u angh t wiiJi a  m aa of tlie J n g i  ca«t«, tli« hiUor 

o f p ro liib itiou  was issued tliai;, u n til flio deniNioti o f h e r <?a-=e. 

no b a rb er, B m J/m w , re la tion  or co-reiigiouisl; sljoiild b a ro  ?oci/il 

in te rco n rse  w itli lio r, a n d  tlia t i f  th ey  b a d  ancli in ie rcourse  tlioy 

w ould be g u ilty  of th e  five s in s  and o f rebellion a ^ n in s t tiie ir 

(;um. Some time after tlio issue of this letter Rudram, tbe 
liiisband of Kui;ibari, as one of ilie porsons af^giioved, coiufdained 
ajrainst tlie petitioner far having defamed bis wifu by piiblirilnn" 
the letter of prohibition. Tho dofpiioe iras that the stairetarnt 
contained in that letter was pi'ivileged, it heing tnie and having 
been made in good faith for tho public good, and tlmt the ease 
camo under one of the exceptions to section 409 of the Pona! Code.
The Oonrfc below has found the accused guilty of d'efainatiou, 
and the conten.tion on her behalf is that the conviction ia «
wrong.

The inaisi ground upon which the correctness of the conviction 
is questioned before ns is that the alleged defamatory statement 
is privileged, and that it comes within oae or other of the last four 
exceptions to section 499 of the Penal Code, aaa we think that 
ground is -well sustained.

It is admitted by the complainant himssif that the accused 
has î o enmity towards him or his' ■wife, and that it is the custom 
for the to settle niatterji like those that arose in connection 
with his "wife. It js also pro-\?ed by the evidence of Jayrain and 
Ifarayan, who are referred to as informants in tho letter of prohibi
tion and who allege to bo eyo->vitnesses to the improper conduct 
of the complainant’s wife, that the accused issued the prohibition 
after making an enquiry as to the irath of the accusation ; and 
the learned Assistant Oomyiissioner in his' explanation says:
“ The nature of the enquiry had been already satisfncforily proved 
before that Court, and in making my ja.î iiiL'ui. 1 iieccpted

4
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1S!)4 tlie account of tliat enqxiiry given by ilie witnesses for tlie 

'teowATi'" iiecuisod.” We ;iro, therefore, fully satisiiod tliid; the stateuwmt 
A u i i ik a iu n i contiiiiiod in tho letter issued by tlie accused was made in good

50 THE li^DlAN LAW IlEPORTS. [VOL, XSIL

BlniKAH faith for the protection of the social and spiritu'il interests of 
IvoLrrA, communiiiy of vtliich the accused was tlio ^unt ; and so far 

as it implies a ccQsni’o on tho condact of tlie complainant’s 
■wife it was justified by the luithority which the acsusod is vested 
with as the spiritual Lead of the cominuuifcy. Tho oaso, therefore  ̂
in our ojiinion, comes within the ninth and aiso within the seyentb 
escoption to scction 499 of the Indian Penal Oode. This view is 
fully in accordance with the decision of the Bombaj" High Court in 
the case of Hsi/. v, Kashinath Baahajl Bmjul (1), and also with 
tho opinion of Turner, 0. J., and Muttusami Ayyar, J., in The 
Qncen v. Sankara (2). In this latter case the loarned Judges 
held that statements similar to those made in the case now before 
113 were privileged, tliougb they found the iiconsed guilty of 
df'famafcioii by reason of tho indisoriininate way in which th® 
statement was pnbliHbod.

For the reasons given above w& think tho aconsod has beea 
impvoporly convicted, and we, therefore, set aside the conviction 
and sentence and direct that tho fiuo, if levied, be rofitndotT to 
tlie accused.

H . T. H. C onvicdor,'fjuas/w ci.

^RIMIN^L REFERENCE.

Srfore ifr . Jusliee Bm dey and Ur- Jnstioe Banerjee.

5gg4 T H E  Ql!SE5l-E!(U’RiiSS c. J A Q A T  C I I A S B V i A  M A L I  and anokikb 
J u h i  I t  ( A c c u s e d . ) * '

Pardon^ WMdrmnal of— CondUioml Pardon to P m o m r— Power o f Sessions 
Churl to Inj iw son not conimiUed—Approoer, Eoidenoe o f— G rm im l 
Procedura Code, s.% 103,103, 337, SS9, S7i~Emdenc6 Aet, ss. 3‘J, 30.

Two persona, J ' a n i l  CT, weracliargod with the niiu'dcr of V s  liusband, 
and iu the ooiiraa of tliQ police entiuiry miido oertaiirstatomonla to llie 
jioliuo. They woMtliensent upby Hio police to a Deputy Magistrate for

«  C r i m i n a l  B o C t r o n c o  N o .  15 o i :  1894, i n  f l r l m i a a l  A p p e a l  N o ,  391 o f  1894, 
m a t l e  l j y  H -  C o x ,  E s r p ,  S e s s i o n s  J u d g e  o f  T i p p e r a l i ,  d i i l o d  t h e  5 t l i  J u n e  I S f l i ,

( 1 )  S ' B o m .  H .  C . ,  ( > . ,  1 0 8 .  ( 2 )  1. L .  B . ,  B M a d . j  S81j


