46 TIIE INDIAN LAW REPORTS. [VOL. XXI1,

1804 'givin g to the mortgagee or incumbrancer the same right against

ot Rast the proceeds of the sale as he had against the property sold.”

2. The provision contained in this section seems to be similur in scope
TUBUDDLN . \ o
I%?&EDEIED. to sections 96 and 97 of the Transfer of Property Act.

For theso reagons we are of opinion that the decree of the
Court helow in dismissing the suit of the plaintiffs is crroncous,
The plaintiffs in our judgment ave entitled to have an ovder for
sale of the morlgaged property subjech to the lion of the prior
incumbrancer, and we direct that the usual mortgage decree be
drawn up in accordance with the Transfer of Properly Act,

No order as to costs. i
Jo Ve W Appeal allowed,

CRIMINAL REVISION.

Before Mr. Justice Beverley and Ar. Justire Banerjee,

1804 BASUMATL ADHIKARINI (Puerrrionnr) » BUDRAM KOLITA
July B (Orvosrrs Panty,)¥

Defamntion—Good Faith—DPrivilege—Lobler written by Guru oulousting
member of his caste~Penul Code, ss. 499, 500.

B, the guru or spiritunl guide of the caste to Swhich K belonged, issnod
o letter or gjna patra to K's fellow-villagers to the offect that as s wils
liad been cuught with a man of a lower caste, no one of hor eu-religionists
shonld have any soctal intercourse with her, and in offect that she should he
ontcasted, I proceeded against B Lor defamation, and B pleaded that the
giatemants conteined%in the letter weve privileged, having been made in
good [nith ardt for the public good, and that tho case eame within ono of
the exceptions to section 409, It was admitted by K that ' had no emnity
townrds bim or his wile, and that it was the custom of the guru to seftle
such matters 18 those that had avisen in connection with his wife, and it was
proved that the letter was issued after B had made an enquiry into the trath
of the ullegation. The lower Courl sonvicted.

}Ield tha;the conviction was wrong, il belag cloar that the sintements
ennhmed fo the leter had been made in good faith for the protectinn of
the social and spiritual interests of the commuunity of which B was the gury,

¢ Criminal Revision No. 106 of 1804, against the order pussed by 4. T.
Medlicott, Beq., Assistant Commissioner of Goalparn, dated the 24th of
February 1894
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and that so far ag they twplied & censure on the conduct of &'s wife, they” 104
were justified by the anthoity with which B was vested as spivitus) head Tt
of the cominunity, and that therefore the caxe cune within the seveuth An‘mmm}u
exeeption to section 409, N
. , . . . Bronax
THr accused in this case was charged with defamation, and  “goney,
13 tried before the Assistant Commissioner of Goalpara, and
convicted and sentenced under section 500 of the Penal Code to

a fine of Rs 50.

Tho nceunsed was the gurw of the caste to which the complain-
ant belonged, and the charge arose out of a lelter or ajna patra
outeusting the wife of the compluinant which was cireulated
amongst his fellow~villagers, The main defence in the case was
that the statemouts contained in the lotter were privileged, being
{rue and having been made in good faith and for the public good.

The facts of the casge ave fully stated in the judgments of the
Assistant Commissioner and of the High Court,

The judgment of the Assistant Commissioner was as follows ;-

“ In this case the aceused hug been charged with defamation under
seclion 499, The fucts of the case are as follows :—

4The eotplainunt is one Budram, tho sccnsed one Basmwati Adhikavini.
S8me time ago the sccnsed, who s the gurw of the plaintil's caste, wrote and
airewdaled among the compPuinent’s fellow-villagers a letter probiliting any of
the people 'of hig caste from eating with him. In faet, he was outenpted.
The grounds for outcasting him wers that the complainant's wife had had
illicit connection with a man of another and lower caste. As a result of {Lis
order the compluinant’s wife and the complainant himself have bean nt-
casted.

“The wmished putre is filed awd contains the delsmalion complained of,
1t was urged on belialf of the accused that the complainant’s wife should be
the complainant, agit was about her that tho defamatory stalement was made,
Tt hias been decided by Lhe ITigh Court that the husbaud, asle Las been ontensted
awing to the order, may fairly claim to huve been defamed, so that srgument
iy disposed of, The sconsed who admits having written the order filed next
defends herselt by saying that the statement was true, und r@t it wag for
the public good that the fwputation should ba published, I do not efngider
hat this is proved. Considering the effect sn order of this kind from a
guru has, and how it entilcly spoils 0 man’s life if he is outcastedel think
there is too mnch disputity between the good 1o be gained by publishing
such a stoxy though trus and ethe wisery caused to the person outensted.
The effect of the order in this case is o striking instence of this. Itis not
asserted that the complainent has done anything worthy of nsure, Yot
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“lecange his wife has been onteasted he bas beon outeasted also, and, though
- perfectly nnocent, hus had to sulfer as much as she. It is argued that

BASUMATL . . ’ . . . !
the seventh cxception of the scction applics. The accused pleads that her
ADIHLKARIN B 4PE ¥ :

2.
Bupuay
KoLita.

statement wae priviloged, innsmuoch as she possessed authority resembling
that speoificd in exception 7. Whether this beso ornot may he disputed,
but at any rate any statement made by o person in nuthority must be made in
good faith, that is, with duc care and attention, I do not think that the
accused has showed that she made the statement with dne eare and
aftention, Weo have a story toll by two men, who say they saw the
complainant’s wife and another man in the act of committing adultery.  Tho
matter was reported to her, but she tnkes o steps to fud out the truth then,

but & year after holds an enquiry and pusses an order outessting the
woman, )

“Tt was also argued that the ninth exception applies, namely, that the
imputation was made in goad faith for the protection of the interests of (he
somaf, This, L hold, not to apply ou the same grounds that tho seventh does
not apply.

“In this caso the complainant has suffered groatly from tho action of the
acaused. In my opinion people in the accused’s position, wielding sucha
power gs they do, canuot be too soon maude aware that they st not use
their power withont «duo considoration. Unlegs the complainant in such
onses can prove defamation, he has no remedy and his wholelifo may Do
ruined by a careless word from some one whom lo rogurds s his religious
superior,

“Tn my opinion the accused iy goilty of defamation, aud I aceordingly
convict her under that soetion and sentonce her fo pay o fine of ffly rupees,
which will be paid to the complainant as compensation.”

-

Against that judgment the accused moved the High Court, the
main grounds being that the lower Court had orred in holding
that the defamation was nob published in good faith, and that its
reasons for so holding were erroneons, and that the publication
was privileged. Other grounds wero taken, but they are not
matorial fov the purpose of this report. A rule was issued on that
application, which came on for hearing on July 5th, 1884,

Babu DBassant Kumur Dose for the pelitivner, in sapport
of the vule.

Ao one appeared to show cause.

The judgmont of the High Court (Buveriuy and Danenser,
Jd.) was as follows :—

The question taised in this caso is whother the conviction
of the petitioner Dasumati Adhikarwini, under section 500 of
the Indian Ponal Code, is legal,
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The facts of the case ave shortly these : The petitioner, who
is the gure or gpiritual guide of the easte to which the vomplain-
aut Budram Kolita belongs, issued to the complainant’s fellow-
villagers a letter styled un gfna patra or order of the Dalipur
satra, or religious fraternity, to the elfect that, whereas two
persons named Jayram and Narayan of the village eame and
informed the petitioner that a woman named Kutibari of that
village had been canght with a man of the Jugl caste, the lettor
of prohibition was Issucd that, until the decidon of her cpse,
no barber, Brakmin, velation or eo-religionish should have socinl
interconrse with her, and that if they had sach intercourse they
would be guilly of the five sins and of rebellion agninst their
guru. Some time after the issue of thisx letter Budram, the
husband of Kutibari, as one of the persous aggrieved, complained
agninst the petitioner for having defamed Lis wify by publishing
the Jettor of prohibition. The defence was that the statement
contained in thab letter was privileged, it being irue aund haviog
been made in good faith for the publie good, and that the case
came under one of the exceptions to section 499 of the Ponnl Code.
The Court below has found the nccused guilty of defamation,
and the contention on her hehalf is that the convietion is
wrong. ’

The maie ground upon which the correctness of the conviction
is questioned belove ny is that the ellaged defumatory stateruent
is privileged, and that it comes within one ar other of the last foww
exceptions to section 499 of the Penal Code, and we think that
ground is well sustained.

It is admitted by the complainant himself that the accused
has ho enmity towards him or his wite, and that it is the custom
for the guru to settle matters like those that arose in connection
with his wife, Ib is also proved by the evilence of Juyram and
Narayan, who are referved to as informants in the letter of prohibi-
tion and who allege to be eye-witnases to the improper conduct
of the compluinant’s wifs, that the aceused issued the probibition
after making an enquiry as to the trath of the acéusation ; Sand
the learned Assistant Compissioner in his™ explanation says:
* The nature of the enquiry had been ulready satisfactorily proved
before that Court, and in making wy fulgment 1 decepted
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1894  the account of that enquiry given by the witnesses for the
B aceused.”  We are, therefore, fully satisfied that the statemont
AvisarING gonfained in the letber issued by the accused was made in good

Bn‘;{gm faith for the protection of the social and spiritunl interests of

Bouts.  {he gommunity of which the accused was the guru ; acd so far
as ib jmplies a censure on the oconduet of the complainant’s
wite it was justified by the authority which the aczused 13 vested
with as the spiribual head of the community. The case, therefore,
in our opinion, comes within the ninth and alse within the sevenih
exception (o section 499 of the Indian Penal Code. This view is
fully in aceordance with the decision of the Bombay High Court in
the case of Reg. v Kashinall Buchaji Bayul (1), and also with
the opinion of Turner, C.J., and Mutbusami Ayyar, Jo, in The
(ueen vo Sankare (2. In Abis latbor case the loarned Judges
held that statements similar to those made in the cage now before
us were privileged, though they found the accused guilty of
dofamation by reason of tho indiscriminate way in which the
statement was published,

For the reasons given above we think the accused has been
improperly convicted, and we, therefore, seb nside the convietion
and sentence and divect that the fine, if levied, be refunded to
the accused.

H. T. H Convictior: quashed,

CRIMINAL REFERENCE,

Befare My, Justice Beverley and Mr. Justice Bunerjee,

1894 THE QUEREN-BMPRIRS o, JAGAT CIIANDRA MALY avp awovineg
July 17. (AccuseD. ¥

DPardon, Withdrawal af—Conditional Pardon to Prisoner—Power of Sessions
Court to try person not commitied—cpprover, Evidernce of—Crimingl
_ Procedure Code, ss. 102, 103, 337, 889, 37— Evidence Act, 83, 24, 30,
‘e

Two persons, J and U, were charged with the murder of 07 husband,
and in thie course of the police enqguiry mude certain™slatements to the '
palicg. They wers thensent apby the police to & Deputy Magistrale for

% Critninal Relerence No, 15 of 1894, in Oriminal Appenl No, 391 of 1894, °
wade by H. Cox, Bury., Sessions Judge of Tipperah, dated the bth June 1894,

(1) & Bom. H, €, Cr, 168, (2) L Lo R, 6 Mad., 881;



