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We think that tho Court below has come 1o a right conclusion
in holding that the money covered hy the docres cannol e
realized from the surely in exceution of thoe dueree, wml accordingly
the appeal will be dismissed, e make no order as to cosbs in,
this appeal.
3.V, W, Appeal dismissed.

Bofore Mr. Justice Glose and 3r. Justice Gordon,

PAMA SUNDARI DAST (Prawwrire) o ADITAR CIIUNDER SARKAR
AN ANOTUER {DEFENDANTS,)™

Volunlury Puypnat—Coutract Ack (IX of 1813), sections 60, Y0—Money puid
Jor benefit of another—loney puid o proteet property Srony sule in escoun-
Lion of decree for arrears of rent.

Cerbain immoveable properly was inherited by 8., the mother of the
plainti®, from her haghand, and dwing ber tenuro of it sho alionaiod
it by deol of sale to the defendants, 8. diod m April 1890, aml
tho ertate devolved upon the plaintif, an ouly daughior (there huing
no male issuc). In 1890 the property in possession of tho defoudants
wag, at the suit of aperson who wus ithe landlord, ordered to he sold
togother with other properties of the defondants for arrcars of rent,
doe in the Nfelime of 8. and fo provent the sale the plaintiff puid tho
amount of the deerco. In o wuit Tor possession of Lho property and for g
refund of the sma paid by the plaintiff to stop the sale, the dufendantse
claimed an absolnte intorest in the properly, but theCounrts below Found that,
the alienations by 8. to the defendanls were nol made for legal nocessity
and woro therofors invalid,  Zfeld, thai the payment wade by The plain-
Lilf was not a volmtary payment, bul was one which she was anfiflad
to recover from ho defendants, 1k being a qnestion ab the time whelly fho
property bulonged {o the plaintiff ov tothe defondants, the payinent to slop
the sale was one fn which the plaintif way fnbarested safticiontly 1o Dring (Lo
case within seetion 69 of the Contract Acl.  Section 70 wad also applicahle
as the payment relioved the defendants from liability to their Tundlord, wnd
wag mado for the defendants, and wot gratuitously, aud ihe dofandunis
enjoyed the benelit of sneh payment. The principles lnid down in the vuss of
Duli Chand v, Tuwenkishen Singh (V), Smith v. Dinoweth Mookepjer (2 and
Jugdeo Navain Singh v. Raja Singh (3) wero held Lo govern thiy caso,

®Appeal from Appellate Deeres No, 1248 of 1803, against the decroe of
H. Peterson, Hisq,, District Judge of Burdwan, duled tho 3ed of June 1894
th

affirning Q)e decreo of Bubu Janoki Nath Dulle, Munsif of Burdwan, duted
the 27th of Juue 1893, ’

(1) L L B, 7Calo, 6433 LRy 8T A, %% @ (2) L L. 1, 12 Cale, 213,
() L Ly Ry 15 Cale, 656,
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Trzs was a suit for possession of certain land, which belonged
to the plaintifl’s father Nanda Kishore Mitter, who died in 1835.
He left & widow and threc daughters but no male issue, and on
his death his widow Sudhamoyi Dasi, the plainliff's mother, in-
herited his property. She died on 12th Baisakh 1297 (24th April
1890), and the plaintiff’s two sisters having predeceased their
mother, tho plaintitf became sole heir to her father’s property.
During Sudhamoyi’s tenure of the property she had alienated
porbions of i to the dofendants under Fobalas, and they had hecome
purchasefs of some of it af a sule in excention of a decree against
her.  As to this, however, the plaintiff subwitted that the alienations
had not been mude for legal necessity according to Hinlu law, and
the sale was only of Sudhamoyi’s interest in the property, and in
either case the alienations were only valid for her lifutime.

The plaintiff also sued for a sum of Rs. 78-3 which she had
deposited in a rent suib brought against the defendants, in which
the property she now claimed was threatened with sale. Ii
appeared that o suit had been brought in 1890 by one Kuilash
(honder Shamanta, under whom $he defendants wore tenunls,
against the *defondants for arrears of rent, and in cxeculion of
‘a decrea obtained ip that suit the property which the plaintiff
now claimed, together with other property of the defeudauts, was
ordered to be sold, and this coming to the notice of the pluinliff
she had paid the above sun to save the property from sule, and
now claimed a refund of it.

The defendants claimed the property in suit as their own ; and
as to the sum of which arefund was claimed, they submitted it was
a voluntary payment, for which the plaintiff had no right of suit
against them.

Both the lower Courts found that the lienations made by
Sudhamoyi were made without legal necessity, and leld good ab
best only for her lifstime. The only point material to the report
was whether the payment by the plaintiff was o voluntary payment
or not, and this formed the only ground of appeal to the ligh
Court, the lower Courts both holding that it was a voluntary
payment. ®
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On the appesl to the High Court, appeared—
Babu Kishori Lall Gossami for the appellant,
Babu Jaggat Chunder Banevjee for the respondents.

The judgment of the High Court (Gmosw and Gorpoy, Jd.)
was as follows 1—

The sole question that arises in this appeal is whether a
cortain payment made by the plaintiff in satisfaction of a decree
obtained by the landlord against the' defendants was a voluntary
payment,

The fucts out of which this question arises are shortly these :
A certain property, among others, belonged to oae Nanda Kishoro
Mitter. He died leaving his widow Sudhamoyi Dasi and a
daughter, the present plaintiff. Sudhamoyi Dasi, upon the death of
Nunda Kishore, succeeded to the estate, and while she wasin
possession thereof, she sold the said property to the defendants.
In Baisakh 1297 (B, 8.) Sudhamoyi Dasi died, and the plaintiff
inherited the estate s heiress of her father. In the year 1840,
that is to say, in the same year that the plaintiff’s mother died,
a decree was obtained by theslandlord against the defendants for
the rent of the said property (it being a tenure held undor him}
and another property. The rent that was cfaimed, and the decreo
obtained by the landlord, were on account of & period antecedent
to the time when the estate, upon the death of Sudhamoyi Dadi,
devolved on the plaintiff. The landlord took out execution of thiy
decree and attached the property in qaestion and lotted it up for
sale for satisfaction of his demand, which demand, as already
mentioned, related, not only to the property in questibm, but also
to the other property that was held by the delendants under the
londlord, The plaintiff, apparently, in ovder to e this proporty
from sale, paid up the decree, and sho subsequently brouglit the
present suit to recover from the defendants the amount so paid
by her  The plaintiff claimed for other roliofs, one of them heing
the recovery of the proporty claimed by the defondant wonder s
purchase from the pluintiff’s mother; but the only point with
which we are here concerned in this appeal relates to the paymont
which the plaintiff made in satisfactionof the decreo obtained by’
the Jandlord,
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The defendants, s far as the clim to the yroperty itself
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was, concerned, ocoutended that they had acquired wunder —————
‘ s ' s AMA
their purchase from the plaintiff's mother an alointe interest. SUNDARL

This contention, however, has heen negatived by the Courts below, D;'“
and we take it that, upon Sudhamoyi’s death, the right to the pro- ’Am;.m
perty devolved on the plaintiff under the law of inheritance, and Lsfﬁ'?f;[
that the defendants, ab the time when the payment was made by
the plaintiff, had really no interest in the said property. It would,
however, appear that at the time when the decree was obtained
by the landidrd, and at the time when the plaintift made the pay-
ment, fhe defendants claimel the property as theirs ; and the
question that we have to decide in this appeal is whether, under
these circumstances, the said payment was a voluntary one or not.
There can be no doubt that if the plaintiff had not paid up the
decree of the landlord, this property would have been sl up.
What might have been the cstate which the purehaser would have
acquired under the sule is no doubt another question. It {s yuite
possible that he would have acquired only the right, fitle and
interest, whatever that might have been, of the defendants, Dut
still the propersy was liable to be sold”in execution of the decree
obtained by the landlord, and there-was ab that time a question
between the parties as ® whether the property really belonged
{0 the plaiijiiff or to the defendants. Under these circumstances
the plaintiff paid up the decree and saved the property from sale.
She was, as it seems to us, interested in the payment of the money,
and as such she paid itin order to save the properyy from being sald.
In this view of ihe matter the caso falls under section 69 of
the Contract Act. Dut it seems to us that the case might also fall
‘under section 70 of the said Act which runs as follows : « Where
a porson lawfully does anything for another person, or delivers
anything to him, not intending to do so gratuitousty, and such
other person enjoys the benefit thereof, the Iatter is hound to make
compensation to 1he former in respect of, or to restore, the thing
~o done or delivaral,”  Now the decree, as we have already men-
tioned, wag a decree that was obtained against the defendants,
. and, so far #5 the payment in question was concerned, it relieved
the defendants from their”labitity to the landlord, and therefore
it is clear that when the plaintiil made the payment in question
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she did it for the defendants, and appurently not gratuitously,
There ean also be no question that the defondauts enjoyed the
benefit of this payment, becanse, as we have already said, it
relieved them from their liability to the zemindar.

The principle which underlies section 70 of the Contract Act
seems {0 have been considered in two or three important cases, and
we may as well lLere refer to them. The fivst is the case of Smilh
v. Dinonath Mookerjee (1), in which o question somewhat similar lo
ihat which arises in this case wus considered, and the learned
Judges there beld that the payment was not & voluntuky one, but
wag g payment which fell oither under seetion 69 or under section
70 of the Contract Act,  In the casy of Judgeo Nurain Singl v.
Ruja Singh (2) where in execution of a decres the plainiitl hul
prrchased certuin property, and the defendant, in execution of
another decree against the former owner of the property, procooded
{0 exocnte his deevee against the same properly, and the plaintiff,
in orler Lo prevent the sale, paid the amount of the defendunt’s
decree info Court, and subsequently brought o suit againgt the
defendant to recover the amount so paid to prevent the sule, it
was held that the paymont‘was not voluntary, and that the plaintift
was enfitled to recover the amount paid. The loarnued Julges
there considerad, among o variety of cased) the case of [uli Chand
v, Rambishen Singh (3) decided by the Privy Comeil, The
fucts of the cnse belore the Prigy Couneil were no doubt diflevent
{rom thoge with which we are concorned in the presoul case, but
we think that the principle which mnderlies thal caxe is cqually
applicablo to the present ease.

We think that upen the authoritics to which we have velerved,
and upon the reason of tho thing, the payment made hy the
plaintiff could not bo regarded as a voluntary payment, and there-
fore she is entitled to recover the amount paid whether the case
falls wnder section GY or under section 70 of the Conlract Act.

ehe result is that this appeal will bo allowed, and the plaintift
will recover judgment for the amount claimed, with costsin all the
Couris,

IV W Appéal ellowed,
(1) L T R, 12 Cale, 213, @) L Y. R, 15 Cale,, 606,
B LL.L,7 e, 0485 LRy 8 1, A, U3



