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connection we might refer to the observations of Sir Barnes
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Peacock in the case of Surwan Hossain Khan v. Golam Mahowmed (1), Nur Cranp

decided by a Full Bench of this Couart, where that eminent Judge

Basoo

(see p. 173 of the Report) in referring to a similar argument that JAGA;;N.DHU

was put forward in rvespect of a suit to enforce a lien upon
immoveable property disapproved of that view, and he observed
as follows : “ If land is mortgaged as security for a loan, in
addition to a covenant for payment of the money, the mortgages
may sue the mortgagor for a breach of the covenant, and he may
also bring. an action of ejectment to recover the land mortgaged
as a collateral security. Tt appears to us that the charge upon
the land created an equitable interest upon the land, and that a
suit brought to enforce that charge is in substance and in effect a
suit for the recovery of that interest.”

In the view which we have just expressed the other questions
that have been discussed before us do not arise.

The result is that this appeal will be allowed so far as the
plaintiff seeks to enforce his charge against the articles pledged.
Bach party will bear his own costs,

JV. W, " Appeal allowed in part.

Before Mr. Justice Ghose and Mr. Justice Gordon.

TOKHAN SINGH alias ROOP NARAIN SINGII aND oTHERS (DErcrEE-
HOLDERS) v. UDWANT SINGH: (JUDGMENT-DEBTOR.)®

Surety— Enforcement of Security—Surety for amount of decree pending appeal
—Emecution of Decree—Separate suit—(Civil Procedure Code, sections
244, 253.

Where a surety has become security for the appellant in an Appellate

Court, under section 5%5 of the Code of Civil Procedure, the security bond

caunot be enforced in execution of the decree under section 253, buta

separate snit must be brought against the surety. Kali Charan Singh v.
Balgobind Singh (2) referred to.

# Appeal from Appellate Order No. 287 of 1893, against the order of
H. Holmwood, Esq., Officiating Judge of Bhagulpore, dated the 1st of July

1893, reversing the order of Babu Parbutty Kumar Mitter, Subordinate Judge
of Monghyr, dated the 20th of May 1893,

(1) 9 W. R, 171; B. L. R,, Sup. Vol. 879.  (2) L. L. R., 15 Calc., 497.
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In this case oxecution of n decree was applied for against
the snrety who had become security for the appellant under
soction 545 of the Code in an appeal which was pending againsh
the decree. The surcty took the objection thab he should he
proceeded against by suib and not summarily in execution of tho
decree.

Tn overruling this objection, the Subordinate Judge said :—

#The properties of the surety may be sold in exccution of the decres
under section 208 of the Civil Proceduré Code without a fresh suit being
brought against the surety. In this case the surely undertakes to pay the
amonut of the decrce, while an appeal was pending, and his position iy
the same as that of a person becoming surety belore the making of & decreo
in an original gnit. The objections of the surety are overruled.”

On appeal the Judge reversed this decision in thoe following
judgmeont ;-

“In thiy cese asueety has heen made respongible for {he decretal muoney
in a suif in which an appeal is pending, The scomity was taken after the
decree, and he appeals.  On reading section 253 of ihe Civil Procedurs Code,
I conld have no doubt, on the plain meaning of words, that the surety cannot
be rendered liable in execution, Itis, however, argued that the rulings in
Balaji v. Bumasami (1), and alsd In Badha Persad Singh v, Phuljuri Koer
(2), apply to proceedings after the appellate decree, and thab ﬁliﬂ vase, whigh
has not advanced to an appellate deeree, is governed by the jundgment in
Bans Bahadur Singh v. Chunni Bui (8). I would observe that 1his was also
a case which had veached its final stage in the Privy Council, dul the prin-
ciple to he decided is the same in all the casos, wiz., do the wonls in section
953 bear their plain meaning—* before the passing of a decrce in an original
suit, 4.6, before the passing of any decree, thas excluding all hut the
deerce of the Court of first instance ; or must wo, in the words of Straight, 1.,
¢wander afield to try and reconeile suggosied inconsistoncies in tho Act, or
drop out a sentence intrdbduced intentionally, &e. In fuce of the disson-
tient judgments of Straight and Spankie, JJ., I do not think I shonld fellow
the Alluhabnd ruling, when the Culcutie ruling in Radhe Lersad Singh v
Phuljuri Koer (2) lays down thelaw on the subject as tnquestionad and ineon .
trovertible ; for Field, J., says: ¢ Now it is clear that the porson againgt whowy
cxeontjon is gought dld not become suroty hefore the passing of the deerey
in the ougnml suif, and therefore the express language of section 253 iy
not applicable.” He then goes on te consider if any other sockion i appli
cable, aiil finds theve is none, The Munsif's order 19 in thiv cuse wndor

(1) 1L, B, 7 Mad, 284, A2) L L. R, 12 Cale,, 40
() L L. R, 2 All, 604
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section 253, and even it I had to go beyond it, and see if there is any otheér

1804

way of rendering ihe swety liable in execuiion, the Calentta mling

setiles that point for me. As regards the ciher point, that the surety hav-
ing deposited the decratal money, the decree iy satisfierd, and there iy no
appeal 1o me under section 244 of the Civil Procedure Code, T find that
the Muosif made the deposit of the decretal money a condition of admitting
the surety’s objections. It was in deposit only when the objection was decided

and the execution proceedings canmumot have determined. The appeal is
decread.”

From this decision the decrec-holders appealed to the High
Court, the only ground material to this report being that the
Judge was in error in holding that the decree-holder’s remedy
agaiast the surety was by soparate suit and mot by execution of
the decree.

Babu Keruna Sindhu Mukerjee Tor the appellants,

Babu Jogesh, Chunder Roy for the respondent.

The following cases wore cited: DBalaji v. Ramasami (1) ;
Bans Bahadur Singh v, Clunni  Bai (2); Radha Persad
Singh v. Phuljuri Koer (8) ; Kali Charan Singh v. Balgebind
Singh (4) ; Venapa Nuaik v. Baslingapa (5) 3 and  Thirumalal v.
Ramayyar (6).

The jud.gment of the Court (Gmose and GorDON, JJ.) was
as follows 1=

The oquestion raised in this appeal is whether the provisions
of section 233 of the Code of Civil Procedure are applicable fo
a surely who becomes security for an appellant in the Appellate

Jowrt under section 545 of the Code, or, in ether words, whether
the security bond can be enforced against the surety in execution
of the decree of the Appellate Court, without a separate suit
being brought against him.

The learned vakil for the appellants has roferred us to several
cases as bearing upon the question. It is sufficient for us fo
vefer only to the case of Kali Charan Singh v. Balgobind Singl (4),
decided by this Court, where a question very similar to that which
is raised in this case was fully discussed and decided.

(1) L L. R, 7 Mad,, 284, () LI. B, 2 All, 604
() L.L. R, 12 Cslc,, 482 (4) L Lu B., 15 Calc,, 497,
(65) L L. R, 12 Bom, 411, (6) L L. B., 13 Mad,, 1.
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We think that tho Court below has come 1o a right conclusion
in holding that the money covered hy the docres cannol e
realized from the surely in exceution of thoe dueree, wml accordingly
the appeal will be dismissed, e make no order as to cosbs in,
this appeal.
3.V, W, Appeal dismissed.

Bofore Mr. Justice Glose and 3r. Justice Gordon,

PAMA SUNDARI DAST (Prawwrire) o ADITAR CIIUNDER SARKAR
AN ANOTUER {DEFENDANTS,)™

Volunlury Puypnat—Coutract Ack (IX of 1813), sections 60, Y0—Money puid
Jor benefit of another—loney puid o proteet property Srony sule in escoun-
Lion of decree for arrears of rent.

Cerbain immoveable properly was inherited by 8., the mother of the
plainti®, from her haghand, and dwing ber tenuro of it sho alionaiod
it by deol of sale to the defendants, 8. diod m April 1890, aml
tho ertate devolved upon the plaintif, an ouly daughior (there huing
no male issuc). In 1890 the property in possession of tho defoudants
wag, at the suit of aperson who wus ithe landlord, ordered to he sold
togother with other properties of the defondants for arrcars of rent,
doe in the Nfelime of 8. and fo provent the sale the plaintiff puid tho
amount of the deerco. In o wuit Tor possession of Lho property and for g
refund of the sma paid by the plaintiff to stop the sale, the dufendantse
claimed an absolnte intorest in the properly, but theCounrts below Found that,
the alienations by 8. to the defendanls were nol made for legal nocessity
and woro therofors invalid,  Zfeld, thai the payment wade by The plain-
Lilf was not a volmtary payment, bul was one which she was anfiflad
to recover from ho defendants, 1k being a qnestion ab the time whelly fho
property bulonged {o the plaintiff ov tothe defondants, the payinent to slop
the sale was one fn which the plaintif way fnbarested safticiontly 1o Dring (Lo
case within seetion 69 of the Contract Acl.  Section 70 wad also applicahle
as the payment relioved the defendants from liability to their Tundlord, wnd
wag mado for the defendants, and wot gratuitously, aud ihe dofandunis
enjoyed the benelit of sneh payment. The principles lnid down in the vuss of
Duli Chand v, Tuwenkishen Singh (V), Smith v. Dinoweth Mookepjer (2 and
Jugdeo Navain Singh v. Raja Singh (3) wero held Lo govern thiy caso,

®Appeal from Appellate Deeres No, 1248 of 1803, against the decroe of
H. Peterson, Hisq,, District Judge of Burdwan, duled tho 3ed of June 1894
th

affirning Q)e decreo of Bubu Janoki Nath Dulle, Munsif of Burdwan, duted
the 27th of Juue 1893, ’

(1) L L B, 7Calo, 6433 LRy 8T A, %% @ (2) L L. 1, 12 Cale, 213,
() L Ly Ry 15 Cale, 656,



