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be occasioned by the estate remaining unadministered than by 1894
rewarding an executor for administering it. In the present case Naravax

it seems to be quite clear upon the evidence that Shajani Kanta 008’;‘;‘? !
would not have taken upon himself the duty of executor unless he -

was remunerated, and we are not prepared to say that, under the RKayra
circumstances, the agreement entered into between him and the CHATTERIEE.
Maharani was unlawful. On the whole, we think that the decree

of the Judge of the Small Cause Court ought not to be inter-

fered with, and accordingly the rule will be discharged with costs.

J.V.W. Rule discharoed.

Before Mr. Justice Ghose and Mr. Justice Gordon.

NIM CHAND BABOO axp or"ers (PLaINTiFrs) v. JAGABUNDHU 1894
GHOSE (DEFENDANT,) % Tulsy 20

Limitation Act, 1877, Arts. 57, 120—Suit on pledge of moveable property—
Pegyers in plaint both for personal decree, and jfor vight to enforce
charge against property pledged.

A suit on a pledge of certain moveable property, made in respect of a
loan of money on the 10th February 1887, was instituted on the 14th
December 1891, * The plaint prayed for a decrge for the money lent against
thé defendant personally, and also that the chafge might be enforced against
the article pledged. Held thet,so far as the prayer for a personal decree
was concerngd, the suit was governed by article 57 of schedule IT of the
Limitation Act, and was barred ; but so far as the plaintiff sought to enforce
his charge against the property pledged, the suit fell, not within that

article but within article 120 of the same schedule and was therefore not
barred.

Ix this case the defendant on 29th Magh 1298 (10th Febru-
ary 1887), borrowed from the plaintiffs the sum of Rs. 825, at
the same time pledging to them certain ornaments, a list of
which was written out, and at the foot a memorandum was made,
“1 take a loan of Rs. 825 on the pledge of these articles ; I will
pay interest on this at the rate of one rupee per cent. per menspm,”
and signed by the defendant. The plaintiffs alleged that at the time

* Appeal from Appellate Decree No. 852 of 1893 agninst the ducree of
J. Kelleher, Esq., District Judge of Burdwan, dated the 25th of February
1893, reversing the decree of B&bu Rajendra Kvmar Bose, Subordinate J udge
of that District, dated the 1st of March 1892,
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the loan was made there was a verbal promise by the defendant to
repay it in Aglran 1295 (November-December 1888), but this was
denied by the defendant.

The suit was institnted on the 14th Decomber 1891 for tho sum
of Rs. 1,815 then due, the plaint praying--(1) “ that the Court
may be pleased to award a decree for the said sum of Rs. 1,315,
together with costs and interest from the date of the institniion of
the suit until realizalion ; (2) that tho Court may be pleased to
award a deerce for realization of the deorctal amount togothor
with interest until realization and costs of the suit frem tho said
pledged ornaments, and by sale of the other propertics bo]ongmg
io the defendant.” The only material defence was that the suit was
barred by the law of limitation,

The Subordinate Judge found that the vorbal agreoment alleged
by the plaintiffs was proved, and held that the suit (which ho cone
sidered was governed Ly article 120 of sehednlo IE of tho Timita-
tion Act) was not barred.

The Judge on appeal found that the alleged verbal agreement
was not sufficiently made out. As to the plea of limitalion lo
observed as follows :~—

¢ Then comes the quostion a8 to the period of limitation applicable, 2\1)«
pellants’ pleader eontends that it i3 throe years wuler meticle 7, sehoduly XX of
the Limitation Act, while respondent’s pleader maintains that jdhe cnse fally
under artiele 120 of the same schedule, giving a period of six years, TIis
argument g that the suit was something move than oune for wmoney hnt
under article 57. IEIe says it was renlly o suit to enforee payment of noney

charged upon nmveable property, for which no period of limitalion iy pro-
vided elsewhere in the schedule, and that artivle 120 therefove applios ; that
sach a suit, with respect to inmoveabls properiy, is providid fur by welicle
132, and that it conld not have been (he intontion of 1 1 Logislature 1o mnko
no provision for o similar suit wilh respeol to movoobles,  The pleader
aleo voferved 1o soolion 176 of the Contract Aut. Tt apponrs to we {hat the
suit was one for mouey lent, and thet the poried of Hmitatiun §s thal i
soril;ed Uy article 57, namely, threc yonrs from date of Toan, he anly
authorily on the point is o deelsion of Vidla Kumti v. Kalokurn (1), Thengh
the decision is not procigely in point, the reasimiug would apply to the
Tacts of the present case. T hold, thorofore, Ehat the suit was lunvred b g limi-
tation. The appeal will be allowod and plaintify' cluim disnissod with conts
of both Courts aud interest at 6 per con® Respondent’s plosder gontonds

(1) L L. B, 11 Mad., 153,
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that his client shonld at loast Ve allowed to retuin the sule ywoceeds of the 1904
ornaments, i not as Wis own, at lenst hy way of pledgs in substitution of N UHath
the ornaments.  The obvious wnswer to that Is that the plelge was pnt an ) 1);1;{1‘0‘
end toby the sale of the ornawents on respondent’s own application N
Another answer is that the pledge wag  extinguished by Hmitation of the JA'Z?;:H:;:}.’M'
debt, for the secmity of which it was created. T hold that the responlent )
must repay the sule proceeds of the omamenty.”

The plaintiffs appealed from this deeision mainly on the
ground of Hmitation,

Mr, Jackson, Dr. Rash Behari (hose, and Babu Turuck Nuth
ien. for the appellants,

Dw. Trailakhya Nath Miitter, and Babu Nalini Rarjan Chatter-
%¢ for the vespondent.

The judgment of the High Court (Grose and Gorpox, JJ.)
15 as follows :—

This appeal ariscs oub of a suit upon a pledge of certain
noveable property. The pledge in question was made on the
'0th Magh 1298, corresponding to the 10th Felruary 1887,

The suit was instituted on the 14”th December 1891, that is to
ay, within six years, but beyond three years, from the date of the
Sledge. Thelower Appellate Court.has dismissed the suit upon the
yround that it is barred undor article 57 of the second schedule
of the Limitation Act; and the main question that we have to
letermine in this appeal is whether the case is governed by article
57 or article 120 of the Limifation Act.

So far ag the plaint prays for a decree for the money lent
against the defendant personally, we are of opinion that it is har-
red mnder article 57. That article rnns as follows : ¢ For money
payable for monsydent : three years from the time that the loan is
made ;" and it seems to us that so far as the claim is for recovery
of the money against the defendant, it fulls under that article.
But we are not preparad to agree with the lower Appellate
Court in holding that so far as the plaintiff agks to euforce his

* charge against the article pledged, the case falls within the said
article.

* There can be no doubisthat when moveable property is pledged
4o a person for money lent, ho acquires a special property therein :
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‘e has a charge upon it for the satisfaction of the loan advanced,
and he is entitled, undor seetion 176 of the Contract Act, cither to
bring & suit against the owner upon the debt or promise, relainiiig
the goods pledged as collateral security, or he may sell the things
pledged upon giving reasonable notico of the sale, And when ho
brings a suit for the purpese of a declaration of his right to sell
the arlicle pledged for the satisfaction ol his claim, the suif is one
to enforee his chargo upon the said artieles.

1 is, we believe, now well seitled that when a mortgagee of
immoveablo proparty brings a suit to recover the mouay advanced
Ly sale of the property plodged, it is o suib to enforeo hix churge
upon the said property ; and wo shonld think, by analogy, the
claim of a pawnee for a shnilar reliel in rospeet o' moveable pro-
perty is a suit to enforce liis chargoe wpou that property.

In this view of the mattor it sooms fo ns thal (he ease does nob
fall within article 57 of the Timitation Act, and theve being nu
other article in the said Act applicable to it, we should think that
it falls within article 120 which provides for six years limilatior.

The view thab we adopt is one which wo fiud was aceepted by
the Punjab High Court iu tho ense of Dowlath Ram v. Jewan Mal
(see My, Rivaz’s edition of the Indian Limitation Act, 2nd Idi-
tion, p. 154, as also Branson’s Digest, p. 219,

We ought here to mention that the learned Judge of"the Court
below, in support of bis view, has vefovead to the case of Fitla Namti
v. Kalekara (1). That wag a suit upon o Dond wherelry corlain
moveable property in the possession of the deblor was pledged as
security, and the question that was disenssed was whether articlis
80 or article 120 of the Limdtation Act was applicabls, and the
learned Judges held that, so far as tho suit was-lo vocover a dobt
due under the bond, it was governed hy article 80, and that «the
power to bring moveable property tosale is an incident in tho
nature of an accessory to tho right to recover the debt, and if that
vight becomes ineapalle of being enforecd owing to thelapso of
throoe years, the power to sell the socurily must likewise cmse to
be eapable of being oxercised.”

We are, however, unable to agreg in Uiis view, and in {his

(1) L LRy 11 Mad,, 163,



VOL XXIT] CALCUTTA SERTES.

connection we might refer to the observations of Sir Barnes
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1894

Peacock in the case of Surwan Hossain Khan v. Golam Mahowmed (1), Nur Cranp

decided by a Full Bench of this Couart, where that eminent Judge

Basoo

(see p. 173 of the Report) in referring to a similar argument that JAGA;;N.DHU

was put forward in rvespect of a suit to enforce a lien upon
immoveable property disapproved of that view, and he observed
as follows : “ If land is mortgaged as security for a loan, in
addition to a covenant for payment of the money, the mortgages
may sue the mortgagor for a breach of the covenant, and he may
also bring. an action of ejectment to recover the land mortgaged
as a collateral security. Tt appears to us that the charge upon
the land created an equitable interest upon the land, and that a
suit brought to enforce that charge is in substance and in effect a
suit for the recovery of that interest.”

In the view which we have just expressed the other questions
that have been discussed before us do not arise.

The result is that this appeal will be allowed so far as the
plaintiff seeks to enforce his charge against the articles pledged.
Bach party will bear his own costs,

JV. W, " Appeal allowed in part.

Before Mr. Justice Ghose and Mr. Justice Gordon.

TOKHAN SINGH alias ROOP NARAIN SINGII aND oTHERS (DErcrEE-
HOLDERS) v. UDWANT SINGH: (JUDGMENT-DEBTOR.)®

Surety— Enforcement of Security—Surety for amount of decree pending appeal
—Emecution of Decree—Separate suit—(Civil Procedure Code, sections
244, 253.

Where a surety has become security for the appellant in an Appellate

Court, under section 5%5 of the Code of Civil Procedure, the security bond

caunot be enforced in execution of the decree under section 253, buta

separate snit must be brought against the surety. Kali Charan Singh v.
Balgobind Singh (2) referred to.

# Appeal from Appellate Order No. 287 of 1893, against the order of
H. Holmwood, Esq., Officiating Judge of Bhagulpore, dated the 1st of July

1893, reversing the order of Babu Parbutty Kumar Mitter, Subordinate Judge
of Monghyr, dated the 20th of May 1893,

(1) 9 W. R, 171; B. L. R,, Sup. Vol. 879.  (2) L. L. R., 15 Calc., 497.
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