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a minor when he comes of age, suing in his own name for any-
thing that his guardian, either through ignorance or negligence,

Cnuy Lt has omitted to prosecute. IF this were the law no mindr
'8 ' ey 3
Hawnaypay would be safe, and we do not see how Koilash, when he attainod
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1894

dugt. 17.

majority, was debarred from claiming, and that in tho suit origin-
ally institated by his guardian, sueh property as that guardian
had omitted in the schedule of the plaint,”

Section 7 of Act VIIL of 1839 corresponds with the first part
of section 43 of the present Code, and is as much o statutory
har as is section 103 ; %o if negligence gets rid of the stabutory bax
under section 43, it equally gots rid of the one imposed by section

103.
Tn our opinion, the view of the Court bolow is right.  We dis-

miss this appeal with costs.
5. V. W, Appeal dismisseds

Before My, Justios Ghoss and Mr. Justice Gordon.

NARAYAN COOMARI DEBI (Durrypant, PrririoNer) o SITAJANT
RANTA CHATTERJEE (Prarsrirr, Qreosirn-rAnyy.)®
Eyecutor— Contract—Considerotion-—Gratuitons  contract—Chnbrac, lo  pay
remungration lo executor for performance of his duties—Remuncration nef
coming out of asseis of estate—Administrator Eenaral's Act (I of 1874),
section §6-—1Tilegal contract as being opposed to public polivy——Contruct

Aot (IX of 1872), seclion 23— Executors, Position and rights'qf‘.

The defendant’s brother appointed as executrix and executors of his will
his wife K., together with the plaintiff and annther, and the plafntiff hoing
unwilling to undertafo the dutics of executor without remnnaraiion, K.
offered him, and he acceptod, o snm of Rs, 125 & month for acting ns oxe-
cutor ; but before any formal agresnent was entered into the defendant’s
dewan on her behlf proposed to the plaintilf that ho shonld accepl o per-
wang for Rs. 125 o month from the defendant instead of from K, to
which the plaintif agreed, and he accordingly received from ihe defenduut
o perwang in which she agreed to pay him from hor own pocket the above
sum monthly as long as he continued to perform the duties of executor of
the estale of her brother, in which she was interestod. In pmsnance of this -
agreement the plaintiff, in conjunction with the other axceutar, took out pro-
bate of the will, and the stipnlated remuneration was paid for some time aud
then ceased. Ina suit for Lis salary for the portion of the time duving

# Civil Bule No. 895 of 1804,
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which lie had acted a8 execulor and had not Lieen paid : Held, there was good
consileration for the agreement. Such an ngreetent, moyeover, was not un-
Tawful by reason of section 56 of the Administrator-General's Act {If of
1874), the words “ receive and retain " in that section referring to the receipt
or retention by an executor or adusinistrator of commission or agency charges
from the assets of the eslate and not to remuneration paid to lim by a third
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person. Held also, thet the agreement was not void under section 28 of the Qv rursse.

Contract Act as being illegal or comtrary to public policy, and a suit npon it
was under the circuinstances maintainable,

TeE facts of this case “which was tried by the Subordinate
Judge, if the exercise of his powers as Small Cause Court Judge,
are stated in his judgment which was as follows :—

“This is » suit for recovery of Rs. 875, being the nmount due to the
plaintiff as allowance for the months of Aghran, Pous end Magh of the
cwrrent year (1800) (November, December, 1893 and  Jauuary 1894), which
it is alleged the defondant agroed to pay the plaintiff at the mate of Rs, 125
per mensem, according to o perwanae, which was addressed to the plaintiff
by her with Ler seal, dated in Magh 1289 (Jannary 1893).

“The facts of the case are thut Lalla Bangsha Gopal Namla, who was
the brother of the defemlant, died in Pous 1209 (December 18Y2), after
having made a will of his property on the 15t Kartick 1298 (31st Outober
1891), in whLieh smong other persons therplaintiff was nowed s nu exeeutor.
The plaintiff, who is a pleader of the District Court here, having given out
that he would not ack as executor unless he received some remuneration
for his sorvices as executor, Kanchan Dui, who was the widow of Lalls
Buugsha” Gopal and one of the execators under the will, offered to pay the
plaintiff » remuneration of Re. 125 & month out of her own pocket if the
plaintiff would accept the office of executor. The plaintiff agreed to this
sum, but before any formal document was executed by Kanchan Dui binding
hergelf to pay this sum in favour of the plaintiff, the plaintiff was asked
if he would aceept & perwane for this sam of Rs, 125 from the defendans
instead of from Kanchin Dai. The pluintiff consented, and the perwang
alluded to above was received by the plaintiff on the 15th Magh 1299 (27th
Jonuery 1808) from the defendant, by whichshe undertook to remunerate
the plaiatiff at the rate of Re. 125 for his acting a8 executor from her own
pocket in the intcrest of the estate of her deceased brother, That this
perwand, Was granted Dy the defendant connot admit of a doulf, regard
being Lad to all the cireumstances and probabilities of the case. A wmotice
was_given to the defendant with the summous according to section 128 of
the Civil Procedure Code, in which she was asked if she would afmit or deny
she doonment, But this notice was not responded to, and then in the
written statement which wag filed by lor in this case in answer to
the plaintiff's case all that was pleaded on her behalf was, that there wag ne
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valid contract by the defendant under the perwwena mentioned above, with-
out vither formally admitting or exprossly denying this decumont, That
the defendant knew what she wus about in agreeing to grant the pluintiff
a wonthly remuseration of Rs, 125 for his sccepiance of the office of
executor wonkl appear from the personal communication which the plaintiff,
had with the defendunt subsequent to this perwame. Then she has not
given her cvidence in this case. It is also a fact that up to Kurlick last
allowance st the rate agreed upon was received by the plaintiff from the
defendant as evidenced by the receipt book produced by the defendani in
this case ab the instance of the plaintiff,

“The main countention on the part of the defendant in thiy case iy, that
the plaintiff is not entitled to the relief asked for on the basis of the docu-
ment propounded by him, in that it does not disclose any consideration,
as she is not supposed to derive any personal benefit as o conscqnencﬁu of
the ogreement, For my part I am unable to accept this argumunt ag valid.
It is clear, both from the dooument allnded to above as well as from the
the evidence of the plaintiffs which stavds wholly unrebutted, thmi tho
indurement which led the plaintiff to take npon himself the responsibility
of the office of executor was the promise on the part of the defondant
by that perwane to grant lim a monibly sum of Rs. 125 if he aceepled
the executorship to the estate of her deccased Dbrother, in the good
menagement of which she was interesied. The plointilf states that he
would have refused to act as exgeubtor if this allowance had nol Loen
agsured him. After having bad this assurance from tho defendant undor
the perwana ulluded to, the plaiutifl applied with the other exeentors on'
the 28th Januwary 1893 for probate of the will. I {fink there way a Juwlul
consideration for the ngreement, and it is therefore binding on the defendant
{vide the definition of * considerntion™ as set forth in the Contract Aut and
in Addison on Coatracts, p. 2, 9th edition). I am not prepared to sey that the
contract was gratuitous and a audum pactum.

“The question whetlier this contruct is binding on the defendant for ever,
and whether it can be lawfully rescinded by lLer, does not arise in this caso,
Tt is not correct to say that the negotialion which the plaintiff had had at first
with Kanchap Dai about his remmneration, before tho dofendant cnine in
and offered to pey him the said allowance on her own behalf, hud riponed,
into a hinding coniract, as nothing tangible in the shage of & document was
offured by her to the plaintiff,

ty would deoleo this swit to the plainkilf with costy in all for
Re. 341~ G annas,’

The defendant theroupon petitioned the High Court to send
for the record in the case, and submitted that the decision of

the Court below should be set aside ncuinly on the following
grounds :—
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That the Court below oughl to huve hield that the alleged
cantract was grabuilous and without considuration 3 thut npon the
plaintiffs own ease, and wpon the evidence adduced in the case, Lo
having looked upon Kanchan Dai as the real person lable for
the remuneration, and having actually roeeived an instalment of

the remuneration from Eanchan Dui, the Courtbelow ought to have s

held that the defondant was not liable to the plainliff, and that the
plaintif’s remedy, if avy, was against Kanchan Dui that the
Uourt helow ought to have held thab the defendant was not legally
Hable to pay the sum claimed, and that the claim of the plaintiff
wis jllegal and prohibitud under section 56, Ack IT of 1874 ; that
the Court helow ought to have held that there was no valid con-
truct wnder the sunuud reliod upon by the plaintiff and the defen=
dant was not personally liuble {othe plintiff under the sunnud;
and that vpon the factsadmitled or proved in the case, the Courd
below ought to have dismissed the snitag agninst the defendant,

The High Cowrt granted a rule to shows canse why the
julgment should not be set aside.

The ddvocalc-General (Siv Chuarles Poul) and Babu Kuwruna
Nindhu Maokerjee in suppart of the rule.

Mr. W, C. Bowszyjee al Babn [lura  Persaud Chatteryce
showed cause.

The ;{rgﬂmﬂnts and cases cited are sufficicndly staled in the
judgment of the Court (Gtmose and Gonpox, Jd.}, which was o5
follows +—

- ~

The “Jaiitioner, who obtainod this rule, is the Maharani of
Burdwan, and the opposite party, Shajani Kanta Chabterjee, is
a pleader practising in the District Court at that Station, The
facts aro shortly as follows:  Lualle Bangsha Gopal Nanda, the
Maharani’s brother, died in Pous 1299, leaving a will in which
he appointed as Lis excculors his wife Kanchan Dai, Jugat
Bandhu Mitter and Shajani Kanta Chatterjee, Shajani “Kant
being nnwilling to act as egecutor unless he received some remu-
noration for his services, Eanchan Dai offered himy mnd he
aceepted, a sum of Rs 123 a month as romuneration for under~
hiking the duties of @xeculor. Before, however, any formal

agreement conld he cntered inlo, the Maharani's dewan proposed

2

17

180

NARAYSH
Chunian
Deni
"
Sussaxt
RanTy

CHATTERILE.



18

1804

e
NARATAN

(ODMARD
Desl
™
SIAJANT
IAyTA

CHVITERIER,

THE INDIAN LAW REPORTS. [VOL. X¥XIi.

to Shajani Kanta that he should aceept a perwane lor Rs. 125 a
month from the lady instead of from Kanchan Dai. Shajoni
Kanta agreed to this, and accordingly on the 15th Magh 1299
(27th January 1893) he received a perwana from the Mubavani, in
which she wndertook to pay him monthly Rs. 125 so long as he
continued to perform the duties of executor to the estate of her
late brother. In pursaance of this agreement, Shajani Kanta
on the 16th Magh applied jointly with his co-exesutor for and
obtained probate of the will of Lalla Bangsha Jopal Nanda,
and he eontinued to receive from the Maharant the 5t1puL1Lcd
remuneration up to Kartick 1300, but from that month the pay-
ment ceased.  Shajuni Kanta accordingly sued the Mabavani in
the $mall Cause Court of Buvdwan to recover Ry, 870 on account
of hissalary for the months of Aghvan, Pons and Magh of 1500,
and the learned Judge of that Court deeveed his claim. The
Maharani then moved this Court, and a rule was ixsued on the
plaintiff to show canse why, for reasons staled in the petition, the
judgment should not be set aside.

The rule has been argued before ug by the learned Advocato
General for tho Mahatsui and by Mr, Bonnerjee for the opposilg
parby.

The first point vrged by the learned Advocato Genera] was, that
the alleged contract was gratuitous and without consideration,
‘We are however unable to accept this view. Reading tho perwans
and the plaintiff’s evidence together, it seems to us clear that thoro
was eonsideration for the alloged contract. Tho Maharany'was desiv
ous that the estate of her late brother should be adwministered, and
aceordingly with this object she promised, in thﬂc perwana velorred
to, to pay the plaintiff & monthly sum of Rs. 125 as remunaration
go long as he continued to perform tho duties of oxceubor. The
plaintiff, who was not legally bound to aceept the office of exceu-
tor, ® accordance with the desive of the Mubarani a3 conveyud
in her perwand, applied for probate as cxecutor, and having ob-
bained robate, he performed the duties of exceator, and for somo
months received the stipulated remuncration from tho Malurani,
There was thus, wo think, a clear considGration for the alleged con-
tract [see Tndian Contract Act, soction 2 (d), Addison on Contracts,
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p. 2, 9th Edition, and Pollock on Contracts, 5th Edition, 1894
p. 176].

Naravax
The second ground taken before us is, that under section 23 COI())MAM

of the Contract Act, the consideration of the alleged agreement 5.131
is unlawful, because such an agresment ispositively forbidden SHAIANI

. . Kax
by law, or is of such a nature that if permitted it would defeat the ¢ HA{ET{?EE,

provisions of the law. The law relied upon is section 56 of Act
IT of 1874, thre Administrator-General’s Act, which provides as
follows : “No person other than the Administrator-General
acting officillly shall receive or retain any commission or agency
chargeg for anything done as executor or administrator under
any probate or letters of administration or letters ad colligenda
bona, which have been or shall be grantad by any Court of
competent jurisdiction within the meaning of sections one
hundred and eighty-seven and one hundred and ninety of the
Indian Succession Act, 1865.”

The learned Advocate General contends that the word
“receive ” in this section means receive from any body and not
merely from the assets of the estate, and that therefore in the
present case the plaintiff is prohibited by law from receiving
from the Maharani any remuneration whatsoever for the perfor-
mwmce of the duties of’executor. We are however not prepared
to ascribe tq the word “receive ” in this' section this wide and
general meaning. Having regard to the scope and object of
the Act, as well as to the terms of the section, it seems to us that
the words “receive and retain’ bear a more regtricted meaning,
and that they refer rather to the receipt or retention by an
executor or administrator of commission or agency charges from
the assets of the estate than from any third person ; and in this
view we think section 56 does not apply to the present case.

The third and last point which has been pressed upon usis
that the consideration or object of the alleged contract is unlawful,
because such a contract is opposed to public policy, in other words,
that it is opposed to public policy, not only to permit an executor to
receive any allowance or remuneration for his services from the
estate in respect of which he is acting ‘as executor, but also to
perrit him to receive under any circumstances remuneration for
such service from any person whatsoever. No doubt the antho-
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rities cited before us [see Williams on Executors, Book II, Part
IV, p. 1860, Edition 1879 ; the case of Robinson v. Pett (1),
of Scattergood v. Harrison (2), and the case of Joygopal
Bysack v. Roma Natk Bysack (3)], go to show that an executor’s
office should be voluntary and gratuitous, and that as a general
rule, an executor or administrator is entitled to no allowance at
law or in equity for personal trouble and loss of time in the
execution of his duties. In one English case, however, to which
our attention has been drawn, viz., the case of Chetham v. Audley
(4) the Lord Chancellor allowed an executor in Idia passing
his accounts in England commission upon receipts or payments
according to the practice then prevailing in India. The leading
English cases bearing on the subject are that of Robinson v. Pett
(cited above), and the cases referred to therein, and the prin-
ciple which appears to underlie these decisions is that bargains
which secure remuneration to the executor out of the estate
itself ought to be discouraged as tending to dissipate the preperty.
This principle has, however, no application to the present case.

It has however been strongly contended before us that the pre-
sent contract is against public policy, because it creaves an interest
at variance with a duty [see case of Egerton v. Earl Brownfou
(5)], that is to say, if the plaintiff be remunerated for his servizés
there will be an indvecment for him to neglect his daities and to
prolong the administration inttead of acting with care and
diligence. We think that there i3 much force in this contention,
but at the same ¢ime, although an agreement of this character
may appear to some extent for the above renson to be orposed to
public policy, we are not prepered to hold thet such an arreement
is necessarily unlawful. We think it should be borne in mind
that, if a sole executor, or where there is more than one, all the
executors, renounced, the e<t-te of the testator might go unad-
ministered unless the executor or executors undertook to accept
offi® on receipt of remuner:tion from a third person, and it is
quite possible that more public miscbief and inconvenience might

(1) 3 P. Wus,, 249, (2) Mosely, 130.
(3) Fulton, 113. (1) 4 Vesey, 72,
(" 4 H. L. C 1250,
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be occasioned by the estate remaining unadministered than by 1894
rewarding an executor for administering it. In the present case Naravax

it seems to be quite clear upon the evidence that Shajani Kanta 008’;‘;‘? !
would not have taken upon himself the duty of executor unless he -

was remunerated, and we are not prepared to say that, under the RKayra
circumstances, the agreement entered into between him and the CHATTERIEE.
Maharani was unlawful. On the whole, we think that the decree

of the Judge of the Small Cause Court ought not to be inter-

fered with, and accordingly the rule will be discharged with costs.

J.V.W. Rule discharoed.

Before Mr. Justice Ghose and Mr. Justice Gordon.

NIM CHAND BABOO axp or"ers (PLaINTiFrs) v. JAGABUNDHU 1894
GHOSE (DEFENDANT,) % Tulsy 20

Limitation Act, 1877, Arts. 57, 120—Suit on pledge of moveable property—
Pegyers in plaint both for personal decree, and jfor vight to enforce
charge against property pledged.

A suit on a pledge of certain moveable property, made in respect of a
loan of money on the 10th February 1887, was instituted on the 14th
December 1891, * The plaint prayed for a decrge for the money lent against
thé defendant personally, and also that the chafge might be enforced against
the article pledged. Held thet,so far as the prayer for a personal decree
was concerngd, the suit was governed by article 57 of schedule IT of the
Limitation Act, and was barred ; but so far as the plaintiff sought to enforce
his charge against the property pledged, the suit fell, not within that

article but within article 120 of the same schedule and was therefore not
barred.

Ix this case the defendant on 29th Magh 1298 (10th Febru-
ary 1887), borrowed from the plaintiffs the sum of Rs. 825, at
the same time pledging to them certain ornaments, a list of
which was written out, and at the foot a memorandum was made,
“1 take a loan of Rs. 825 on the pledge of these articles ; I will
pay interest on this at the rate of one rupee per cent. per menspm,”
and signed by the defendant. The plaintiffs alleged that at the time

* Appeal from Appellate Decree No. 852 of 1893 agninst the ducree of
J. Kelleher, Esq., District Judge of Burdwan, dated the 25th of February
1893, reversing the decree of B&bu Rajendra Kvmar Bose, Subordinate J udge
of that District, dated the 1st of March 1892,



