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been granted here when the Court in India, admitting the appedi, 1894
bad rofusad to slay execution ; but a stay had been granted only CHATRAPAT
When special leave to appeal bad heen obtained from theiv Lord- — Swvem
ships. A note on Jndur Kunwar v. Juipal Kunwar (1), in DU: o
Whoeler’s Privy Council Law, 446, related to this, He referred DwaRka-
to the difference of opinion between the Judges below, contending R GHOSE.
that on the grounds taken before them they should have granted

a stay ia the diseretion given them by section 608, sub-section (c.)

Their Lrdships were of opinion that, as the two Judges of the
Court below had differed in opinion, their diseretion had not been
exercised, as they were cmpowered to exercise i, under section
608%0f the Civil Procedure Code, without there being oceasion to
grant special leave to appeal from the order of the 27th April
1894. The case was one in which a stay of execution should

be ordered on this petition,
Petition granted.

The order of Her Majesty in Council followed, dated the Bth
August 1894,
Solicitors for the petitioner : Messvs, Barrow §* Rogers.

RN, SRS,

APPELLATE CIVIL.

i ——

fiaj‘ore . Justice Trevelyan and My, Justics Ameer AL,
HAR NANDAN SAHAT (Puarrier) v BEHARL SINGH (Darewpanr)®  yaqy
Appeal—Order granting review of Judgment—Clvil rProcmlure Code (4ot June 6.
XIV of 138%), section 699.
No nppeal liss from an onder granting & review of judgment excapt as
provided by section 620 of the Civit Procadure Code. Bombey and Persia
Steant Navigation C¢.v. 8. 8 % Zuari” (2} followed.
. Tan facts of this case, so far as they are material, ave stated
in the judgment of the lower Appethe Conrt, which was
- as follows 1~
¢ Appeal from Appellate Decree No, 1853 of 1893, against the decres of

. Babu Krishna ¥ath Roy, Officiating Subordinate Judge of ‘Bmuu, dated the
26th of July 1893, reversing the decreo of Babu Upendro Noth Bse, Munsif

of Chupra, dated the 12th of, July 1892
(1) 1. L. K., 15 Calc,, 725 ; L. B., 15 1. A, 127, (2) L1. R, 12 Bom,, 171
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«Plig s anappeal from a decision and jodgient of the Munsif, first
Court, Chupra, passed in. a suit broaght by the plaintitf Har Nundan Sehai
for the declaration of his right to asmall plece of land that intervenes be:
twaen his and the defendant-appellant’s land. The suit was at first, on the
11th Septewber 1891, dismissed upou the evidence that was before him. A
review of his judgmeat was applied for, and it was granted.  Tho partics were
allowed to adduce fresh ovidence and the snit hag been decrecd in plaintiffs
favour. Hence the defondant appeals against the learnod Munsif'y ovder
granting the review as well ay against the subsequent doereo passed in,
plaintift's favour.

“The plaintiffs suit was ab frsl dismissed quder the following cirenm-
stances : The parties had their wituesses in attendanco on the 9th Neptowber
1891, but the plaintiff made a spevinl application relying solely on the defend-
ant Beluri Singl's testimony if he wero to give evidence npun a partitular
form of oath, The defendant Beluri Singh wuas not present in Cawrt st the
time, An application was made on his bebalf, asking for 1le, und (ke 14th
Septembar 1891 was fixed for triul with o divection that witnesses should ba
produced on thab day.

“On the 14th of Seplamber the delcudant Bohari Singh camo with his
witnesaes, but Behari Singh declined to give evidence on the particnlar oath
veruired of him. e however expressed willingness 1o give avidenee on
solernn affivmation. The plalatiff's pleader after that exmnined the defondant
Behari Singh on administration of~the usnal sulewm affirmation, whe instead
6% proving the plaintif’s case supported his own. The Munsif thet called
upen the plaintif’s plendor to adduce any othor eviclcnce in the cuuge, But
00 such evidence being forthcoming, the suit was dismissed on the ground thet
the plaintiff failed to prove his own case,

“The plaintiff thereupon applied for a roview of the judgment on four
aronnds :

“3, If the defendant had iaken the spoeial onth required of him, the

plaintilf would not have the necessity of any otherovidence, and 1| was [or

this reason the plaintiff had nob given o Rasari of hix witnesses,

“2. That on the 9th Septewbor 1891 the dofondant, nothaving hewn
present when the speeial opplication for his examination *was wady, au applis
cation for time ou his hehalf agreeing to take the spucial oath wan made, in
cansequonce of which the 14th September was fixed for homing, nod (hat
there way no clear ordut pussed on the plaintiff to prodacs his witnessos on
that day.a But if there was any such order, the partios did not understund
it. That it was for this reason the parties did nol sabmit theiy hameri of
witnesses on the 17th September 4891, and that the plaintill’s witnoss who was
in attondands, belie viog that the defondunt would tnko the special oath, dis-
appeared,

"3, That the plaintilf underslood that the Jefondaut had no objegtion to
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taking the special oath and wanted time only to appear on the 14th September 1894
1891, and that the suit would be disposed of on such evidence : he did not - Namoin
think it worth while to attend the Court, and he, the plaintiff, who is a mukh- H“ém :\ID iR
tear, went away to Akwa to attend to his client’s case, which was then being 2.
heard by the Deputy Magistrate while on tour, but he thought he would avail ~ Bruaret
of the train that reaches at mid-day, which he could not do for want of SN
tinie.

“4. That the defendant on the 14th September 1891 attended, but he did
not object in writing to the special oath being administered on him. On his
refusing tg take the particular oath required of him, the plaintiff's pleader
applied for time, when the Court wanted him to produce his witnesses, but
the C<)urt without giving heed to his prayer decided the case,and after passing
]udgment rejected his application for time,

“1It shoold be wmentioned here that the plaintiff, by an application of the
7th November 1891, withdrew the latter part of the objection and asked to
strike off the words “ after passivg judgment” from the fourth para. of his
objections.

“The defendant-appellant opposed the application and traversed all that
the plaintiff stated.

“The learned Muosif, without taking any evidence of the truth or other-
wise of the plaintiff’s statements, admitted the review on the second ground,
only observing : ¢ However as the plaintiff could not know before the 14th
§eptember 1891 whether the defendant would consent to swear specially, and
ag the plaintiff was nat pacticularly ordered to produce his witnesses, I think
that for the ends of justice this petition ought to be granted.’

“The ‘defendant in his appeal contends that the learned Munsif’s proce-
dure is against the provisions of sections 623 and 626 of the Civil Proce-
dure Code, and his order granting the review should be set asile, and all the
proceedings taken by him since the 7th November 1891 should be quashed.

“The plaintiff-respondent’s pleader on the other hand objects to the defen-
dant’s raising the question on aprpeal,as he is debarred by section 629 from
taking up this questlon Hig arguments are that that section provides ‘an order
of the Court for re]ectmg the application shall be final, but whenever such
application is admitted, the admission may be objected to on the ground that
it was (@) in contravention of the provision of section 624, (%) in contraven-
tion of the provisions of section 626, or (c) after the expiration of thg period
of limitation prescribed therefor and without sufficient cause.’

“ Such objection may be made at once by an appeal agninst the order

granting the application, or may be taken in any appeal against the final
decree or order made in any smt

““t Section 626 says : ‘[€ 1t appear to the Court that there is not sufficient

ground for a review, it shall reject the application. If the Court be of
opinion that the application for review should be granted, it shall grant
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the same, and the Judge shall record with his own hand hiv rensoms
for such opinion ; provided that («) mo such application shall be granted
without previous notice to the opposite party, &c., (8) no such appli-
cation shall be granted on the discovery of new maller or evidence,’ &c.,
without strict proof of such allegation.

“ Therefore he contends, as the presont ease does not come within the
provisos, and the Munsif held there was sullicient ground for granting the
review, and as the review was not grantel in contravention of section 626,
the defendant has no right of appeal by'seciion 629, and in support of hig
contention be cites the ruling of the Bombay High Court in the Bembuy and
Persia Steam Navigation Co. v. 8. 8. Zuari " (1).

¢ His Loniship, Sarannt, C. J., construes section 626 as used in sevtion
629 to mean that there may be an appeal on the ground that the Couxt has
granted the review withoat first coming to a conclusion that there was
“sufiiolent ground’ or without notice of the application for review having
besn given to the opposite party or without strict proof of the allogation
reforred to in proviso (b). His Lordship continnes : ¢ Iuthe present cise wo
understand that ths learned Judge, who made the order, was of opiuion that
theve was sufficient ground for review, and he accordingly granted the
application. Tt is not contanded that there has been any violation of the rules
contained in the provisos to seetion 626, and we mnst, therafore, hold that
there is uo appesl from the order.’ ~

“ This constructien of section 626 as used in section 629 Las boon approve
el by our High Court in Aubhoy Churn Mohunt vi Shumont Loekun Mohuns
). )

“These two cases were docided on objections mnde ot onee by an appoesl
against the order granting the application for review, und not in any appeal
aguinst the final decree or order made in the suit, Tut wo Lave authority
under the old Procedire Cole when the granting of a review was final to
contest on eppeal the order grantingit. It is the case of Prunnath Bhadoory
v. Sreekant Lahoory (8).

“In that case the Munsif dismissed aanit; aftoryanls he fsanod o rule
calling wpon the defendant to show cause why a reviow of judgment shonld
not he granted. The defendant showed causc, but hig objections wore over-
ruled ; the review was granted. Both pleintiff and defendant adduced new
evidenge, and a decree was given for the plaintilf, On appeal the Subordinnte
Judge roversed this decision om the ground relied npon by the defoudant in )
showing cause in the lower Court, uamely, that the plaintilf had not establishad
ihat witll due diligence he conld not have producad in the original trinl the
evidence upon which his application for review way based. That is to $0Y,

(1Y L L, R, 12 Bom,, 171, () I L. R., 16 Cule., 788.
(3) 2C. L. R, 257.
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the Appellato Court went iuto Lhe question whether there was dus diligence
Wantmg oz not in praducing in the original trial the fresh evidence upon

which hig application for review was based. Similarly in the present case
the defendant asks to havs it considered in appesl whether the learned
Munsif's fnding or *snfficient reasou’ is sufficient or nat, or i other wovds
whether the interlocutory order granting the review was made on materials
sufficient for coming to the same conclusion with the lower Comt. I think
I sitting in appeal on the decision of the first Court have o right to consider
whether that order was correctly passed or not. The case of Gopal Chandra
Lahiri v. Solomon (1) also supportsihis view.

“ The appellant’s pleader snys that the plaintiff did not show by any
evidenco or affidavit that he was wisled by any order of the 9th September
1891, «The order rung thus @ *That the plaintiff has filed an application
calling on the defendants to give evidence and axking to decide the case
ascardingly. But the defendant is ahsent. An application for adjournment on
the part of defendant so that he might attend has been made. Hence ordered
that the case be postponed till 14th Septerber 1891 for dispossl. The defen-
dant’s pleadex should produce the defendant on that day, and witnesses should
be produced.’ The context of the order leaves no room to doubt that the
parties waere ordered to produce their witnesses on the date so fixed. The
Munsif says the plaintiff was not © particulaly ® ordered to produce bhis
witnesses, I do not nadersiond why any party should be purticularly men-
tioned in an order to produce his witnesses. ® The order is general, and suffi-
ciputly ditects "that the puties should come ready with their witnesses.
If the plaintiff hed wisnnderstood that order hie shoald heve come into the
witness-box and supportel thatpart of his case, but he did not doit, nor
did he prove that purt of his case by any affidavit, T therefore consider thiat
the learned Munsif was in ervor in allowing the applicution for review, when
his ovder doos not interpret that constiuction putupon it in the application
for review, and speeilally when the defendant objected to putting that
meaning on that order.

“The lower Court considered the other grounds unfounded and I need
not refer to them,

“As the order granting the review is erroneons, I do not think T shonld
take into consideration the mass of evidence recorded and received after that
order.

% Tha evidence that is on record previous to the granting of the plaintil's
application for a review of the Monsifs judgment does nob suppprtthe
Munsif's second finding, The appeal will, therefore, be decreed and the plain-
tiff's suit be dlsmlssed with costs in both Courts.”

On appeal from this decision to the High Court the only
material ground was that no appeal lay from the Munsifs
(1) L L R, 13 Cale, 62.
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1894  order granting the review, and thereforc the lowor Appellate Court.
Tan Nevoax had no jurisdiction to find that that order was erroneous.

S"‘g"u Babu Nalint Ranjan Chatterjee for the appellant,
Ii;;;g;x Mr, C. Gregory for the respondent.

The judgment of the Court (Tarvervax and Amuwr Arr, JJ.)
was as follows 1—

In this case the question arises. whethor an appeal lay from
an order of the Mansif granting a veview of judgment. We have
hewrd the question argued out, and in our opinion the ecision of
g Beuch of the Bombay High Courtin Bembuy and Persia Steam
Navigaiien Co. v, 8.8. % Zuari” (1), is expressly in point in this
case,  We see no cirecumstunces distinguishing that ease rom the
present oue, and wo see no reason for distinguishing it. If wo
had to decide the guestion ourselves we should decide it in oxactly
the same way. The reasons for the decision are fully given, and
we entirely agree with them. In onr opinion no appeal Iay from
the order of the Munsif granting the veview. 'We think we
ought to add also thab this quostion of granting the review was
fally considered by the Maunsif, and thore weve miglorials before
him for granting the review.

The case must go back to the lower Affpellate Court to decide
the other questions arising in the appeal. Casts wilkabido the
resalt.

I, V. W Cuse remanded.

Before Mr. Juatice Trevelyan wwil v, Justice Ameer A1,

1894 LALLA SHEQ CHURN LAL axp anorimr (Derrynants) o, RANNANDAN
Aagust 8. DOBEY anp awornnr (PLANTIVS. %

T Chvil Procedure Gode (Aot XTV of 1882), sections 102, 108—&uit brought by
next friend of minors und struch off for defunli of (tﬂﬂpm'(mcg.-‘.. gﬁ-o;,,
negligence on the part of next friend— English vule of law—Law of equity
ol gaod conseience.

#Appeal from Appellate Docree No, 857 of 1698, against the docres of .
Babu AnGntaram Ghose, Subordinate Judge of Sarnn, dated the 201 of
January 1803, reversiug the decree of Bubu Jogendra Nath Chuckerbutty,
Munsif of Chupreh, dated the 81st of Augwst 1502,

1) 1. T, R, 12 Bom,, 171,



