
been gracted here wlifla the Ooud in lodia, ntlmitting flza .-ippeiii, 1894 
liad refused to slay execution; bul a stay had been granted ~7 imTB.'PiT 

special leave to  appeal had been obtaiaed from tlieir Lord- S ingh  

sliips. A note ou lu lu r  Kunwai' v. Jaipal K^micar (I), ia 
Wheeler’s Privy Council Law, 446, related to tliis. He referred Cwabka- 
to the difference of opinion between the Judges below, contending 
that on the grounds taken before diem they should have granted 
a stay ia tlia discretion given them by section G08, sub-sectiou (c.)

Thair I/'irdships were oto'pimon that, as the two Judges of the 
Court bê -ow had diiferad in opiuioa, their disccetioa had not been 
eseraised, as they were eiapowared to exei'cise it, nader sectiou 
608^of the Civil Proeeduro Code, without there being occasion to 
grant special leave to appeal from the order of the 27th April 
1894. The oaso was one in wLich a stay of executioa should 
be ordered on this petition.

Petition gmnted.
The order of Her Majesty ia Council followed, dated the Bti 

August 18£)4.
Solicitors for the potitiouer : Messrs. B a m vi f  Rogers,
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June 6.

Before Mr. Jiistiot, T rm hjm  and Mi\ Instioi Amer Ali.

HAE NANDAN SAHAI ( P u w t i f f )  v. BEHARI S K a M  (D k fen d .u i.)®  

A2>ped--0ftkr gm iting  reniaw o f judrjmrtt— G m l Proaedure Cede (A ct 
X l f  of JfSS5), seetlon 8i9. ^

No ivppeal iiss from an order granting a review oO judgment except as 
piovidoil by section 629 of tlia Civil Procadura Code. Bombay and Penia 
Stmu Navigatian C(i. t. S. 8- “Zmri" (2) folluwed.

T he facts o f this case, so far as they are material, are stated 
ill the judgment of the lower Appellate Court, which Svas 
as follows

® Appeal from Appellate Deorae No. 1853 of 1893, againattlie decree of 
Babn KrislT,na Natli Eoy, Officiating Subordinate Jadge of Saran, dated tlia 
26tl) of July 1893, reversing the daoree of Baba TJpendro Nath Bose, Munsif 

Ghupw, dated the I2tli ol  ̂July 1892.

(1) I. L. R., 15 Calc,, 725 ; L, E., 151. A., 127. (2) 1.1/. B., 12 Bom., 171.
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I).
B bhabi
Singh,

“ T h i s  i s  a n a p p a a l  f r o m  a  d e o i s i i m  a n d  j u d g m e n t  o f !  t h e  M u n a i f ,  f l r a t  

C o u r t ,  C l i i i p r t i ,  p i w s e d  i n  a  s u i t  b r o a g l i t  b y  t h o  p l f t i n t i f l :  l l i i r  N a n d i m  S a h a i  

i ' o v  f t ®  d e c l M i v t i o i i  o £  1- i i s  r i g h t  t o  &  s m a l l  p i e c e  q E  l a n d  t h a t  i i i U ' r v e i i e s  b f t  

t w e e n  h i s  a n d  t h o  d e f e a d a n t - a p p e l l a n t ’ a  l a n d .  T h e  s u i t  w i i s  a t ,  f i r s t ,  o n  t h o  

1 1 t h  S e p t e m b e r  1 8 9 1 , d i s m i s s e d  i i p o u  t h e  e v i d e a c a  t h a t  w a s  b c f o v o  h i m .  A  

r e v i e w  o f  h is s  j u d g m e u t  w a s  a p p l i e d  l o r ,  a u d  i t  i v a s  g r a n t e d .  T h o  p a r t i e s  w o r o  

a l l o w e d  t o  a d d i i B B  f r e s h  o v i d e n e e  a n d  t h o  s u i t  h a s  b e e n  d e e r o o d  i n  p i a i i i l i f E ’ H 

f a v o i i v .  E e n c a  t h e  d e i ' o n d a n t  a p p e a l s  a g a i n s t  t h e  l e a r n o d  M u n u i f ’ s  o r d e r ,  

g r a n t i n g  t h e  r e v i e w  a s  w e l l  a a  a g a i n s t  t h o  e u b s o q u o n t  d c c i ' e o  p a s s e d  i n .  

p l t t i u t i f t ' s  f a v o u r .

“ T h e  p l a i n t i f f s  s u i t  w a s  a t  f i r s t  d i a n t i s a a d  u i i d o v  t l i e  f o l l o w i n g  c i r c u m -  

s t a n c e a : T h e  p a r t i e s  h a d  t h e i r  w i t i i e s a o s  i n  a t t o n d a n c e  o u  t l i o  ! H I i  ^ j e p t o i u h a i '  

1 8 ' J l ,  b u t  t l i e  p h u i r t i U ;  m a d e  a  s p e e i a l  a p p l i c a t i o n  r e l y i n g  n d l e l y  o n  t h o  d o f o u i l -  

a n t  B e l i a r i  S i n g h ’ a  t e s t i m o n y  i f  I w  w o r o  t o  g i v e  e r i d o u c o  n p u n  a  p a r t i f j i i l a r  

f o r m  o f  o a t h .  T h o  d e f e n d a u t  B e h a r i  S i n g h  w a s  n o t  p r e s e n t  i n  G V m v t  a t  t h o  

t i m e .  A n  a | - > p l i e a t i o n  w a s  m a d e  o n  h i s  b e h a ' f ,  a s k i n g  f o r  t i m e ,  a n d  I h e  1 4 t h  

S e p t e i i i b e i '  1 8 9 1  w a s  f i x e d  f o r  t r i a l  w i t l i  a  d i r o e t i o n  t h a t  w i l n e H a o t i  s h o u l d  b o  

p r . i i d u c e d  o n  t h a t  d a y ,

“  O n  t h e  1 4 t l i  o f  S e p t a m b e r  t h e  d e f e n d a n t  B e h a r i  S i n g h  o a m o  w i t h  l i i a  

w i t n o s a e s ,  b u t  B e h a r i  S i n g h  d e c l i n e d  t o  g i v e  e v i d e u c c  o n  t h o  p i U ' l i o n l a r  o a t h  

r a i j u i r e d  o f  l i l i n .  H e  h o w e v e r  e x p r a s H e d  w i l l i n g n o B S  t o  g i v e  o v i d o n c e  o u  

s o l e m n  a f & t m t i o u .  T h e  p l a , i u t i f f i ’ 8  p l e a d e r  a t t o r  t h a t  e s a n i i n o d  t h o  d e f e n d a n t  

,B e h a r i  S i n g h  o n  a d m i n i a t r a t i o a  o f ^ - t h e  u s u a l  a u l e m n  a f f i n n a t i o n ,  w h o  i n H t o a d  

o f  p r o v i n g  t h e  p l a i n t i f f ’ s  c a s e  s u p p o r t e d  h i s  a w n .  T h e  M m i s f f i  t h o f i  o a l l e d  

u p o n  t h o  p l a i n t i f f ’ s  p l e a d o r  t o  a d d u c e  a n y  o t h e r  e v i d e n c e  i n  t h o  c a u s e .  B u t  

n o  s u c h  e v i d e n o o  b e i n g  f w t h o o m i n g ,  t h o  s u i t  w a s  d i s m i B s e d  o n  i l i o  g r o u n d  t h a t  

t h e  p l a i n t i f f  f a i l e d  t o  p r o v e  h i s  o w n  o a s o ,

“ T h e  p l a i n t i f f  t h e r e u p o n  a p p l i e d  f o r  a  T o v i e w  o f  t h o  j u d g n i p . j i t  o n  f o u r  

g r o u n d s ;

“ i .  I f  t h o  d e f e n d a n t  h a d  t a k e n  t h e  B p o e i a l  o a t h  r e q u i r e d  o f  h i m ,  I h o  

p h i i n t i H  w o u l d  n o t  h a v e  t h e  n e e e s s i t y o E  a n y  o t h e r  o v i d o n c o ,  a n d  i t  w a u  f o r  

t h i s  r e a s o n  t l i o  p h i i n t i l E  l ) a d  n o t  g i v e n  a  J i a m i 'i  o C  b i n  w i t n o M s e f l ,  . . .  , 

“ 2 , T h a t  o n  t h e  9 ( h  S c p t o m b o r  1 8 9 1  t h e  d e f e n d a n t ,  m i t h i w i n g  b e e n  

p r e s e n t  w h e n  t h e  s p e c i a l  o p p l i c a t i o n  f o r  I l i a  e x a i n i i i u t i o n ' w a s  m a d e ,  a n  a j i p l i  - 

c a t i o n  f o r  t i m a  o n  h i s  b e h a l f  a g r e e i n g  t o  t a k e  t h o  s p e c i a l  o a t h  w a n  n u u 1o ,  i n  

c o n s e q u o n o e  o f  w h i c h  t h o  1 4 t h  S o ] i t e n d ) o r  w a s  i k e d  f u r  h e a r i n g ,  a n d  I b f t t ,  

t l i e r o  w a s  n o  c l e a r  o r d e t  p a s s e d  o u  t h e  p l a i n t i f f  t o  p v o d n c o  h i s  w i l n o s s H f i  o u  

t h a t  d a y .»  B u t  i f  t h e r e  w a a  a n y  s u c h  o r d e r ,  t h o  p a r t i u a  d i d  n o t  im i l e r H f c a n d  

i t .  T l i a t  i t  w a s  f o r  t h i a  r e a s o n  t l i e  p a r t i e a  d i d  n o t  R u h n i i t  t h u i r  h a u i r i  o f  

witnessc.s on the 17th Septenibor JS91, and that tlio plaintid’a wituu.sa ho was 

in attondanae, believing that thsdefend&ul, would Inko the npeoial oath, dia- 
nppeared.

' ‘ 3, T h a t IhepW ati-if  TOdavB,tood t,liat tlte  defoiK laut h a d  no  obj««tio ii to



taking the special oath and wanted time only to appear oil the 14fh September 1894

V o l . x x r i . j  c a l g U t t a  s e r i e s .

1891, and that tlie suit -Would be disposed oF on such evidence : ha did not - -  
think it worth while to attend the Court, and he, the plaintifE, who is a mw/cA- 
tear, went away to Akwa to attead to hia elient’a case, which was then being t<, 
heard by the Doputy Magistrate wliile on tour, but he thought he would avail B' hap . i

of: the train that reaches at mid-day, which he could not do for want of 
tinie.

“ 4. That the defendant on the 14th September 1891 attended, but he did 
not object in writing to the special oath being administered on him. On hia 
refusing to take the particular oath required of him, the plaintiff’s pleader 
applied for time, when the Court wanted him to produce his witnesses, but 
the Ci>urt without giving heed to his prayer decided the case, and after passing 
judgment rejected his application for time.

“ It should be mentioned liere that the plaintiff, by an application o f the 
7th November 1891, withdrew the latter part of the objection and aaked to 
strike off the words “ after passing judgment ” from tiie fourth para, o f his 
objections.

“ The defendant-appellant opposed the application and traversed all that 
the plaintiff stated.

“ The learned Munsif, without taking any evidence of the tn\th or other
wise of the plaintiff’s statements, admitted the review on the second ground, 
only observing : ‘ However as the plaintiff could not know before the 14th 
September 1891 whether the defendant would consent to swear specially, and 
as the plaintiff was not particularly ordered to produce his witnesses, I think 
that for the ends of justice this petition ought to be granted.’

“ Tlie defendant iil his appeal contends that the learned Munsif’s proce
dure is against the provisions o f sections 623 and 626 of the Civil Proce
dure Code, and his order granting the review should be set aside, and all the 
proceedings taken by him since the 7th November l8 9 l should be quashed.

“ The plaintiff-reapoadent’s pleader on the other hand objects to the defen
dant’s raising the question on appeal, as he is debarred by section 629 fi-om 
taking up this question. His arguments are that that section provides ‘ an order 
o£ the Court for rejecting the applioation shall be final, but whenever such 
application is admitted, the admission may be objected to on the ground that 
it was (ffl) in contravention of the provision o f section 624, (h) in contraven
tion of the provisions o£ section 626, or (c) after the expiration of th^ period 
of limitation prescribed therefor and without sufficient cause.’

“ Such objection may be made at once by an appeal against the order 
granting the application, or may be taken in any appeal against the final 
decree or order made in any suit.

“ Section 626 says ; ‘ IE it appear to the Court that there is not sufficient 
ground fora  review, it shall reject the application. I f  the Court be of 
opinion that the application for review should be granted, it shall grant



18i)4 1'eanons
- for such opinion ; provided that («) no suoh applioatioH shall be grauteu
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previoua notice to tlie opposita party, &o., (b) no such appli-
V. cation ehall l>a gr.uitecl on tlie disoovery of aew miiUor or eviileiioo,’ &«.,

B khaki without strict proof o£ suoh allegatioii.
Srnan,

“ Therefore he contends, as the prewnt case does not come within Iho 
provisos, and the Munsif held there was snllicient; ground for gTiuiling the 
review, and na the review waa not granteiJ- in oontravanlion of section (V25, 
the defendant haa no right oE appeal by'section 029, and in aupport of his 
contention be cites the ruling of the Bombay High Court in the B m h a y  anil 
Persia Steam Nmigation Co. v. S. 8. ‘‘ Ziiari " (t).

" His Lonlsliipi Sahsunt, 0. J,, constniea aection 625 iw usod in soution 
G29 to mean that there may bs an appeal on the ground tbat tho Court has 
granted tlio review without first coining to ft conclusion tlint tliorg was 
‘ sufiioient g'l'ound’ or without notice of the application for review having 
been given to the opposite party or without strict proof of tho allogalioii 
reforrad to in proviso (h). Hia Lordship oontinnea : ' In tlio preaont oaso wo 
understand that the learned Judge, wlio Kada tho order, was oE opiiiiou that 
there was sniBoieat ground for review, and he according'ly grantod thd 
application. It is not oontandod that tiiere has bean any violation of tho ndutt 
containad in the provisos to aeetion 626, and we ranst, tlierofore, bold that 
there is uo appeal fi'om the order.’

“ This oonstractien of section 626 as viaed in section G29 lmsT>ocsn appvov-"' 
ed Tjy our High Court in Aiihhoy Churn Mohunt v7 Shaimnt Loefmn Moliunt 

(2 ) .

“ These two cases -were dooidad on objections made at onco by an ajipoal 
against the order granting the application for review, and not in any appoat 
against the final decree or order made in the suit. But wo havfl authoi'ity 
iinder the old ProcacfUre Code when the granting of a roviow waa final fo 
coutout on appeal the order granting it. It is tho case of P m m a lh  Bhadoori/ 
V. Srultant Lahoonj (3).

‘'In that case the Mansif di«misaed aan it; ai t̂oi-^ardfi he Lssuod a ritln 
calling upon the defendant to show cause why a review of jodgnwut rIiduM 
not he granted. The defendant showed cause, but hia objectionH were ovor- 
ruled ; the review was granted. Both plaintiff and defendant iidduood now 
evideni;!®, and a decree was given for the pkintill'. On appeal tho Snhoi'diuatu 
Judge reversed this decision on the ground relied upon liy th» defendant iu 
showing cause in tlie lower Court, namely, that tlie plaintiff had not established 
thai; witlf due diligence he could not have produOTd in the original trial tba 
evidence upon which his application for review was based. That is to »ay,

(1) I. 1+ E., 32 Bom., 171. (2) I, L. R.,IO Cal«., 788.'
(3) 2 0. L. B., ‘257.



Api'alUto (jimrt "WBUt iuto Uie qiieslion \rfiether tliere w asilue diligencs jgg^

m iifm g or not in proflHfiing in the original tvial tlis fresh evidence upon ------- ------- -
wliich his application far revie\Y %yaa based. Similarly' in tlie pre.seni case 
the clftfenflaiit aska to have it oonsidsred in appeal ivhetlier tlio learned p.
Miuiaif'a finding or ‘ anffloieut leasoo’ is aufRoieut or not, or in. cither ^vowls Beiiasi

whetlier the interiooutory order granting the revie^v was raado on materials 
sufficient for ooming to tlie same conclusion with tlie lower Conrt. I tliink 
I sitting in fippeal on the decision of tha first Court have a right to oonsidai 
wlietlier that order was correctly pnaaed or not- Ttie case of Qo^al Chandra 
Lahiri v. Solomon (1] also 8uppoili?lliis view.

“ The anpellant’s pleader says tlntt the jjkintil? did not show by any 
evidence or affidavit that he was misled by any ovdor oi: the 9th Septeiuber 
1891, «The order runs t;hiis ; ‘ That the plaintiff haa filed an application 
calling on ths defendants to give evidence and wkiag to decide tije m a  
accordingly. But the defendant ia ahasnt. An application for adjourmnent on 
tlie part of defendant so that he might attend has been made. Hence ordered 
that the case ba postponed till Itth September 1891 for diapnsul. The defen
dant’s pleader should produne the dofenda,nt on that d(iy,and witnesses shoiilii 
be pvoduced.' The context of tha order leaves no room to doubt that the 
parties were ordered to produce their mtnessea on the date so fixed. Tha 
Munsif says the pkintiffi was not ‘ particularly ’ ordered to produce liis 
witnesses. I do not iinderatand why any party should be piirticulaiiy men
tioned in an order to prodnce his witnaBfiea. '  The order ia general, and suffi- 
ci ŝntly directs that the parties should come xendy vrith their witneBBOo.
I f  the plaialiif had niiannjlsrstood that order ha skould have come into the 
witness-box and eapported that part of his caso, hut he did not doit, nor 
did he prov* that purt of his case by any afSdnvit. I therefore consider that 
tlie learned Munsif was in error in allowing the application for review, when 
his order does not interpret that eonsti'uction pnt upon it  in the application 
for review, and apeoially \yhBn the defendant objected to putting that 
meaning on that order,

“ Tha lojver Court considered tlie other gronnfle iiBfounded and I need 
not refer t;o them.

“ As tha order gT .̂nting tha review ia erroneons, I  do not thinki slionld 
take into consideration the mass of evidence recorded and received after that 
order.

“ The evidence that is on record previous to the granting of the plaintiff's 
application for a review of the Mnnaif'a indgment does not snppgrtiha 
Mungif’s second fttiding. Tha appeal will, therefore, he deoreed and the plain
tiff’s suit be dismissed with costs in both Courts."

' ' ' ^
O n appeal from tliis decision to the E ig h  Gonrt the only  

mafei’ia l ground was fcliaii; no appeal la y  from  the M im sif’s 

(1) I. L. R,, 13 Oak., ,62.

VOL. XXII.] OAT,CUTTA SERIES. y



V.

aHA 
SlNQiJ.

1894 order graufciiig tli’a review, and tlioreforo tlie lowor Appollaie Coxivt 
HarN4ndajj jHrisdiction to find that that orJer was erroueons.

Babis Nalini R m jan  GhatUrjee for tlio appellant,

BaHAr.i Gregory for the respondent.

The jurlgmetit of the Court (TRGVEr.TAN and Ameer Au , JJ.) 
was as follows :—

In this case the question arises, whether an tippoiil lay froirj 
an order of the Muiisif granting a rWiew of judgmcnrt. Wo have 
heard the qnestion argned out, and in onr opinioia the decision of 
a Bench of the Bombay High Court in Bomhatj and Persia Steam 
Navigcdien Co. v. 8. S. ‘̂■Zuari” (1), is expressly in point in this 
ciise. Wo see no circiimstaneos distinguishing that tiase from the 
present oue, and wo see no reason for distinguishing it. I f  wo 
had to decide the question onrselTes we should decide it in exactly 
the same way. The reasons for tho decision are fully given, and 
we entirely agree with them. In onr opinion no appeal lay fcoin 
the order of the Jlunsif granting the rciview. We think wo 
ought to add also that this qnestion of granting the review was 
fully considered by the M'lmsif, and thore were njq,iorials before 
him for granting the roriow.

The case must go ba.et to the lower Appidlote Ciourt to docidt? 
the other questions arising in tho appeal Oosls will-abide the 
result.

J- V. w. Ctts£ fm antled.
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Before Mr. Jmtice Trevc.hjan im l iJr, Ju.itke A tm r A U .

1894 LALLA SSBO CHURN LAL an u  a n o to b r  (DEFUNDANra) «. KAMS’ANDAN' 
August 8. ]>OBBY ANJi ANOTUEii (rr,AiNTna>'s.')*

Civil Procedure Goih (^Aci X T V  o f 1SS3), neetions lOS, lOS— SuU honfjU  In  

next frim A of minors and stru c lio f fo r  de/anll o f  appmruncR-^Orom  
negdgmce on the part of nexl friend— B m jM  n th  o f l m — L<no o f  cquUy 
aUd good conscicnee.

®Appeal from Appellate Decree No, 85“ oC 1R9», agniiiBt tlia clocroo of  
Bubu Anr.ntarRm Ghoso, Snbortlinate Jtulgo oE Sarnn, dftted tlio 20th of 
Jantiai'y 1893, raversiug the decree o f  Biibu Jogsiutra Hath CJlwck«vbut^y, 
Muiisif oE Ohiiprah, tlated the Slat of August lSfl2. ’

(1) I. L. B., 12 Bora., 171.


