
THE

IRDIAS LAW liEPORTS,
f a l c u t f a  § e x x e 5 .

PRIVY COUNCIL.

OHATKAPAT SINGH DUKGA (DKi-'EMDAS’f-ruTmosEit) w. DWABEA- P.C!>‘ 
NATir GHOSE (DreHEE-HOLDEa.)

[On appeal from tlas Higli Court at Calcutta,] ' “ ’
Buecutwn o f chefee— Stay o f exaetttion— Orihf r.liq/ing eyeeuiion o f n decree 

— C m l Procedim Code {Act X I V  o f JSS,3), section COS, mh-sedmn (ii)—
P rivy Council, Practice of.

The High Court, ha\iug, tmilor seotion G03, snli-sjeotimi (a) of the Civil 
l*roo0diire Code, declared the atlmission of an appeal from their decree, reEuî ed 
an order, applied lor under section GD8, sub-section (ts), for stiiying exeuiition 
pending tlie 5&ppeal, llio two Judges cgnstitdtiug the Cowt diHering as to 
whether or not the case was sush that the application should be granted. Their 
Lordships dsoided th-jt iho rvciii^i'i of t’:i; .’rcroo ehonld be stayed pending 
the appeal, An order o(.‘ 1I( :■ Jliijo'-'ty in followed to that eiloot.

P etition for a stay of exeoutioa of a decrea (20th April 181)2) 
of the Higli Ooiirt, ■which by order (5tli July 1892) admitted an 
appeal to Hei’ Majesty in Oouacil from that decree) and by order 
(27th April 1894) refased a stay of execution. Also for special 
leave to appeal from the last order.

The petitioti stated that iri 1887 Ghuuder Naraia Singh, 
imdar whose will tha respondents were Ms executors, sued'’Kai ■ 
Lachmiptit Singli in the Court of the Subordinate Judge of Raj- 
incilial and obtniued a decree on the 13lh May 1887 as shdaii of a 
temple for possession of a tract of alluvial land claimed by the 
temple and for mesne profits. On the defendant’s appeal, tho High 
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1894 OoMi-t, kviiig first, on the 4th September 1889, awarded oiie-
------------- 'fourtb of the Innti, afterwards, on the 20tli April 1892 in review,

SisuH decreed tlie whole of the claim, 4,767 Ugas, and Rs. 6,495, na 
mesne profits for three years. Pending tlie suit Rai Laohmipnt 

Dwarka- died, and fov him the petitioaec was substituted ; and Chuuder 
HATH Qhose. Singh having also died the i’e,spoudents oiuue on to the

record.

On the 5th July 1892, the High' Court declared the admission 
of a n  appeal under section 603. An order was then maJo in the 
Couxt of first instance for execution of the decree of 20tli April 
1892, whereupon the defendant applied iindor section G08̂  sub
section (e) of the Civil Procedure Code, to the High Court for an 
order staj'ing execution, and obtained, on tho 12th December 1893, 
an order for canse to be shown why an order to that effect should 
not be made upon security being given. The grounds ware those : 
Jirst) that the laud might deteriorate, if mismanaged ; seBondly, 
that landmarks and boundaries might be caused to disappear, thus 
giving rise to disputes with proprietors of adjoining laud ; thinUij, 
that as the deoree-holders were executors of one who was the 
shebait of the institution to which the properly' ĥ id been 
awarded, difficulties might arise with any successor in office as io 
a refund of mesne profits, accouttts., w A  ofeev im te s .

The docree-hold ers having been heard on the 27th April 181)4, 
SonH^s, J., the senior Judge of the Bench, was of o}tinion that 
Tlieve were no special circumstances in the case to warrant a stay 
of execution. In ftis Ms colleague, Baniskjbe, J., did not concur, 
holding that, in regard to the position of the decTeu-holdors apply
ing for execution and to the kind of land, a char, which was in 
(iispufce, this was a fit case for an order stayjlng execution upon 
security being given. The adyei’se judgment of the senior Judge 
prevailed, and the order was refused.

The petition was for speoial leave to appeal from the order of 
the iTth April 1894, as well as for a stay of execution of the 
decree of the 20lh April 1892. The application was ex-paHe.

Mr." J. 11. A. Braimn, in support of the petition, stated that 
it was made in its present form for leav^ to appeal ftom the o];d<ir 
of the 27th April 1892 as wqII as for a slay of execution, booauso 
it had beSu uiidersLood that hitherto no stay of execution hud

THE INDIAN LAW REPORTS. [VOL. X X II.



been gracted here wlifla the Ooud in lodia, ntlmitting flza .-ippeiii, 1894 
liad refused to slay execution; bul a stay had been granted ~7 imTB.'PiT 

special leave to  appeal had been obtaiaed from tlieir Lord- S ingh  

sliips. A note ou lu lu r  Kunwai' v. Jaipal K^micar (I), ia 
Wheeler’s Privy Council Law, 446, related to tliis. He referred Cwabka- 
to the difference of opinion between the Judges below, contending 
that on the grounds taken before diem they should have granted 
a stay ia tlia discretion given them by section G08, sub-sectiou (c.)

Thair I/'irdships were oto'pimon that, as the two Judges of the 
Court bê -ow had diiferad in opiuioa, their disccetioa had not been 
eseraised, as they were eiapowared to exei'cise it, nader sectiou 
608^of the Civil Proeeduro Code, without there being occasion to 
grant special leave to appeal from the order of the 27th April 
1894. The oaso was one in wLich a stay of executioa should 
be ordered on this petition.

Petition gmnted.
The order of Her Majesty ia Council followed, dated the Bti 

August 18£)4.
Solicitors for the potitiouer : Messrs. B a m vi f  Rogers,
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Before Mr. Jiistiot, T rm hjm  and Mi\ Instioi Amer Ali.

HAE NANDAN SAHAI ( P u w t i f f )  v. BEHARI S K a M  (D k fen d .u i.)®  

A2>ped--0ftkr gm iting  reniaw o f judrjmrtt— G m l Proaedure Cede (A ct 
X l f  of JfSS5), seetlon 8i9. ^

No ivppeal iiss from an order granting a review oO judgment except as 
piovidoil by section 629 of tlia Civil Procadura Code. Bombay and Penia 
Stmu Navigatian C(i. t. S. 8- “Zmri" (2) folluwed.

T he facts o f this case, so far as they are material, are stated 
ill the judgment of the lower Appellate Court, which Svas 
as follows

® Appeal from Appellate Deorae No. 1853 of 1893, againattlie decree of 
Babn KrislT,na Natli Eoy, Officiating Subordinate Jadge of Saran, dated tlia 
26tl) of July 1893, reversing the daoree of Baba TJpendro Nath Bose, Munsif 

Ghupw, dated the I2tli ol  ̂July 1892.

(1) I. L. R., 15 Calc,, 725 ; L, E., 151. A., 127. (2) 1.1/. B., 12 Bom., 171.


