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1804  to make an order for imprisonment, it was illegal to make
S rder until some attempt had been ma
Ty Stclt anorder until some g pb ha nade to levy the
Koorm:  amount, '

Dr;)m Tor these reasons, we think that the order of the Do Juty

CoaraN  Magistrate 8 bad inluw, and we set it aside accordingly. We
Apnu KuAN,
S think it mnecessary to consider the other grounds urged by the

Distriet Magistrate.
H, 4. I Ovder set aside,

APPELLATE CIVIL.

DBefore Mr, Justice O Kinealy and Mv. Justice ITi1.
1894 SHITAL MONDAL (Drrunpaxt) v PROSSONNAMOYI DEBYA sxp
July 81, oriiry (PLAINTIFES,)®
— Bengal Tenancy Act (VIII of 1885), section 30, clause (a)—Suit for enhunge-
ment of, rent—Prevadling rate, Ueaning of—= Average rate,
The words “ provailing rate” in scction 80, clause (a) of the Bengal
Tenancy Act, mean, not the average rate of rent, but the rate actually paid
and current in the village Lor land of a similar deseription with similar ad-
vantages ; they should be construed, therefore, in the same sense as was given
1o tho same words in the carlier cases decided under Act X of 1859,

Tag facts of this case and the points material to the report suff.
'ciently appear from the judgment of the Judge which confirmed
the Munsif’s decision and which was as follows 1=—

“This is an enhancement suil brought under the provisions of section 30
“(¢) and section 3 of the Bengal Temancy Act, aguinst an ocenpaney ryot.
The defendnut holds 194 dighas at a jame of helweou Ry, 6 and Bs, 7. The
plaintiff claimed enhancement {o a rale of Rs. 2 per bigha. The Munsif
decrced an enlinoed rato of Rs, 1-8 per higha, and the deleudant now appeals,
The question of enhancemont is the sole question taken in appeal.  The
fist ground of nppeal to the effect that the lands are ¢ protected from en-
Lancement” ds adwitted by the appellant’s pleador to mesn mevely that
defendent has held a long time at the old rate ; he admits for hig client that
“thero is no legal protection,

“The Munsil's judgment is basod mumly, if not eutirely, npon the report
of a Commissionsr, who wus appointed mnder the provigions of section 31 (6)

# Appeal from Appeliate Decres No, 167 of 1894, against the decree of
C. A. Wilkins, Esq., District Juige of 24-Perganas, dated the 20th of
November 1893, affirming the deerec of Babu Tarak Clunder Dass, Munsif'
of Basithal, dated the 6lh of September 1892,
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of the Tenunc_'); Act {0 hold a local enquiry;. That reporl, with the evidence 1894

taken by the Cownuissioner, aro evidence in the suit, and form part of the
yecord (scotion 89? of the Civil Procedure Codls), I&H{TAL
#The, Commissioner examined sixteen witnesgeg who, as ig inevitable in U}ZFAL
such cases, give very discrepant nceounts as lo what iy the prevailing rate PROSSONNA-
‘in the village. In order to push Iis enquiry as far as possible, he examined Mot Dagya.
witnesses a8 to the rents paidin kind ; be reduced these rents to cash at a

fuir rate, and came to the conclusion thal, wpon the whole, the prevailing

rate for such Jands as those in suit wag Rs, 1-8 per Ligha,

Wl contended for the appellant that the Commissioner hes calenlated
the prc‘v{xiling rate solely on the comparison made with Jands paying rent in
kind. Thig is not so.

“The* question iy whether the cevidence justifies the conclusion that the
¢tprevailing rate 'in the village for shuilar lands §s Rs. 1-8. That evidence
sects to e to show that there ave several rates, but [ can find nothing which
proves that any one rate prevails more than avother—a wate in fact which
iy paid by the wajority of the ryots inihe village. Nor is it necossary to
find thig under the present law ; for, in order to determine the prevailing
rabe, it is permissible, and indecd necessary, to have regad to the ¢ rates’
geuernlly puid ; in fact clause (a), of section 81, presupposes the existence
of more rales than one.

t# 8till the Act does not allow the Cowrts to strike an average of difforent
rates carrent in the village, in order to ascertain the enhanced rute payable,
except in vory special cases. Such a special case would be where a landlord
proves thet the lands are held at a veut below their value, and when a dis-
tinctly provailing rate cannot be found on aceonnt of the ewrency of
differcnt and nearly equal xates. In such a case the Court might justly take
‘an average—Deng Queee v. Mokince 3lohun Doss (1),

« What does the evidence in the present case ehow ? To my mind il does
ot go beyond asserting that different ryots held at different rales ; it does
not go so far as to establish that any one rate is, or that more rates than one
are, prevalent in the villuge. Fe two' witnesses agrvee. The landlord does
not produce his jamabands to belp to a correet decision, and all that we
Liave to rely upon is the vral evidence in the cuse, and that evidence shows
{hat there are several rales current, (althonghnonein particular i prevalent,’)
What I gnther from the evidence is that originally the village rate was very
low ; but that for several years pasi fresh settloments have been wade at
‘enhanced rates, varying from Re. 1 to Ba. 1-8 and mare. This scems there-
fore onc of those speoial cases in which under the old Taw the Cowrt would
be jnstified in striking an average in order to deterinine the evhanced rent
payable by the defendast. It does not appear to me that the present law
‘waterially diffters from that laid down in the later decigions of the High

(1) 20 W. B, 157,
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Court under the old law. The Courts are to ‘have regard to the rates general-
Iy puid,’ during the three years preceding the institution of the suit. I can
find no reasonable inlerprefation of these words other than this, that the
Courts, lonking to what other tenants of similar lands in the village have
been paying, shall determine what the defendant will in futwe pay, and
slll not necossarily sy that thab rent isto be enhavced up to the lmit of
any of the prevailing rafes.

“Acting upon this principle, I find that the decision of the Munsif i
reasoneble and proper, und I accordingly coufirmn kis decree and diswisy {his
appeal with costs.”

From this decision tho defendant appealed to the High
Court, mainly on the groand that the Judge having held that
there was no prevailing rate in the village, and the plaintiff there-
fore having fuiled in his opinion fo prove the “ prevailing rate,”
within the meaning of clause (a) of section 30 of the Bengal
Tenancy Act, the suit ought to have been dismissed ; and that
the Judge was wrong in law In striking an average of the rates
found current in the villago.

Babu Gwish Chunder Chowdlry fov the appellant.

Bahu Opendra Chunder Bose and Babu Shil Prosunno Bhuttq-
charji for the respondents.

The judgmens of the Conrt (O’Kmvmary and Hiwr, JJ,)
was as followg t—

This is an appeal from the decision of the District Judge of the
24-Perganas, It arises out of an action under section 80 of
the Rent Law, seeking to enhance the rent of a tenant under
clause () of thab section, which says that “the landlord of a
Lolding may sue for enhancement if the rate of rent paid by the
ryob is below the prevailing rate paid by occupancy ryots for land
of a similar deseription and with similar advantages in the same
village, and that there is no sufficient reason for his holding at
50 low a rate.”

In the Court below the Judge came to the conclusion that the
plaintiff had not succeeded in proving any prevailing rate ; bub
upon the authority of a case of Dena Gazes vo Mohinee Mokun
Doss (1), he held that he might, in this particular case, take the
avotage of the different rates current in the village and treat
that as the prevailing rate. That, no doubt, was a peculiar case ;

(1) 21 W. R, 157,

>
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but with the eﬁception of that cass, in all other cases, from the 1804
cuse of Shadhoo Singh v. Ramanoograha Lall (1) upwards, the ™ gyir
pate actually paid and current in the village has always been Monoax
woken to mean the  prevailing” and not the “ average ” rate. pms:,}wA-
In the mew Act the words * prevailing™ and “average” are 0¥t Dusya.
wed in different senses in different sections, In section 30, for
instance, refevonce is made to the “ prevailing rate ;" in section
32 reference is made to “average prices” and not « prevailing
prices ;7 in section 40, sub~section 4, clause (a) the terms “aver-
age 1MODEY rent,” and jn clause (8) the « average value of the
rent” ave mentioned as distinct from © prevailing rate” Wa
think, thersfore, that the words ¢ prevailing rate” in this case
aro used in the same seuse in which they are used in the earlier
cases mnder Act X of 1850,

Thoe result is that this appeal is decreed, the decision of the
lower Appellate Court is set aside, and the plaintiff's suit dismissed
with costs in all the Courts,

LV, W. Appeal allowed.

Before Mr. Justice Ghose and Mr. Justics Gordon.

RAJA SINGH axp oTuEes (JopaMent-vesrons) v KOOLDIP SINGI 1804
AND ANoTHER (DECRRE-HOLDERS.)® July 21

Mesne projits— Execution of decree dn suil for possession—Exeeution pending
appeal—Reversal of decree on appenl and vestoration of possession—
Right to restitulion of mesne profits—0Civil Procedure Code (det XIV
of 1883), sections 244, 583—Separate suil,

R brought o suif against K for possession of certain land, and obtained
n decree, K appealed, but pending the appeal B took possession of the Jand
in execution of his decree. X was successfil in the appeal, and was restored
to possession in execution of the decres of the Appellate Court, which, however,
way silent ag to mesne profits. Inan epplication by K for mesne profits
for the period during which B was unlawfully in. possession, Heid that &
wag entitled to restitution - of such mesne profits in the execution proceed-
ingw, and it was not necessary for him to bring a separate snib to recover

* Appeal from Order No. 256 of 1893, against the order of H. Holw-
wood, Baq,, Distrinl Tulge of Bhagulpore, dated the Jrd »f June 1893, revers-
ing the order v D tlue Butdn Bepry Mukerjoo, Muneil of Begusarai, dated
the 18th of Apvil 1&03,

' (14 W.R, 83
68



