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ths Distriet Magistrate in his letter of explanation with regard to 104
this case. Ho has said that this Cowrt in revision has only to B
determine questions of law and has no jurisdiction to deterniine - Aéléi:gm
(estions of fach, Ho citos a case [In the maiter of the petition of (v, \Q;:mn
Debi Churn Biswas (1) 1o supporl of this observation. This case, K aNra SHAL
however, was decided under tho old Uriminal Procedure Code,
Act X of 1872, the provisions of sections 294 and 297 of which
were different from those of section 439 of the present Code, The
powers of this Court to consider the facts of a ease in vevision are
appavent from the terms of the section, and this has been held in
numerous decisions of this Court. We may cite the passage at
p. 618 of the case of Zuri Dass Sunyal v, Suritulle (2) as oxplicitly
dealing with this question.

For these reasons, then, we set asido the convietion of the acons-
od under section 879 of the Penal Code. We affirm their convietion
under section 143, and we reduce the sentenco of imprisoument
passed on them to such period as thoy may have already ;uulergone.

Lule wmade absolute in part and conviction modified,
H. T, H '

APPELLATE CIVIL.

Before My, Justice Hill and v, Justice Rampins,
IRSITAD ALL CIIOWDHRY (Qerosire-rarty) o KANTA PERSHAD 1804
ITAZARER (PrriTioneg.)® June 97,
Second uppeal—DBengal Tenancy Aot (VIII of 1885), ss, 100,5108—8pecial —mmm—e
Judge, Order of—DBoundary dispute— Bengal Survey dot (Bengal det Vo
of 18%5), Purl V, 5. 40—~Sestlement Officer acting as Survey Officer,
A second appeal only lies to the Iligh Court under section 108 of the Bengal
Tenancy Act from the decision of the Special Judge:in o case under section 106
of the Act. No second appeul, therefore, lies from an order of ihe Specisl
Judge dismissing an appeal on the groond theb uwo appeal lay to Lim
in & case of a boundary dispate which bad Leen tried and decided by

# Appeal From Appellate *Decree No. 721 of 1803 against the decree
of C. P. Caspersz, Buq., Special Judge of Chittagong, dated the 19th Decewn-
ber 1892, affirming the deerge of Babu Durga Charn Ghose, Assistant Seitle-
ment Officer of Chittagong, dated the 3t of Augnst 1892.

(1) 20 W. R.Cr, 40, @) LL.R, 15 Cale, 608,
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a Settlement Officor acting as a Survey Officer uuder Part V of the Bengal
Survey Act (Bungal Act V of 1875).

The Cowrt declined o interLore under section 0§22 of the Civil Procedure
Code, huing of opinion thal tho Seltlement Officer had power under section 189
(1) of the Bengal Tenancy Act, and Rule 1, chapter VI of the Government:
rales muder tho Tenancy Act to act as he had done, and that therefore
in liolding that no appeal fay to him the Specinsl Judge had not rofreined
Lrom exoreising any jurisdiclion which he ought Lo have exereised,

Tar proceeding which gavo rise to this appeal was a petition
headed “Cage of Loundary dispute No, § of 1892-93,” and filed
in tho Cowrt of tho Settloment Officer of Chittagong by Kanta
Pershad Hezarce for a determination of the boundary botween his
ostate in mowzs Burmacharn and mouza Toiladip, Notice of
the application was served on Irshad Ali Chowdhry, who was
in possession of taluk Jinnat Ali Khan (which was the portion
of mousza Toiladip contiguons to the land of Kanta Pershad Hazareo)
as auction-purchaser at a sale for arvears of rovenuo held in
March 1888,

Trshad Ali Chowdhry madea number of objoctions to the peti-
tion, of which the following only are matorinl to this report,
namely, that tho case heing one for delormination of boundaries
had not been brought in the propor Court ; that in such a case
he should not have beon made a party ; that the Survey Superin-
tendent and Sebtlement Officors had alveady dotermined the boun-
daries of his (the ohjector’s) land, and the rocord of rights had
been offected thereon, and the Conrt was thorefore not compelent
to deal with the matter again ; that as the caso had not Deen
brought under section 106 of the Bengal Tenancy Aot it ought
not to be heard by tho Court ; and that the petitioner had no right
to the land claimed by him.

The caso came before the Assistant Scttlement Officer of
Chittagong, who, finding that tho boundary had been alveady
sobtled in a former proceeding hetween Arsad Ali Khan, the
former propriotor of ¢aluk Jinnat Al Khan, and the petitioner
Kanta Pershad Hazareo, by the Judge of Chittagong, on the 7th
July 1884, and that nothing new had been made ous in the
present easo to justify tho adoption of a difforent boundary, decided
the oase in favour of the petitioner.

On a petition of appeal to the Soitlement Officer the case was
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referred to the Assistant Settlement Officer for report * whether it
was a summary docision of an objection, or a jndgment ina
regular dispute case under section 106 of the Bengal Tenancy
Act,” on which the Assistant Settlement Officer made the follow-
ing order, dated 28rd September 1892 :—

Ty iy nob o dispute raised under section 106 of the Bengal Tenancy
Act, but one for laying down the boundary between the two mekals newed
above, and which had already becn doterminod by Courts of competent
jurisdiclion, It was entered in the register of boundary disputes kkopt under
Part V. of the Bengal Swrvey Act, and the proceduwre followed in its dis-
posal was that preseribed by that Act.”

Tho objector Irshad Ali Chowdhry appealed to tho Special
Jndge of Chitbagong, bolore whom an objoction was taken that no
appeallay. As lo to this the Judge said :—

“ A preliminary objection has beon made to the effect that no appeal lies to
this Courl, sitting as 2 Special Judge under Chapter X of the Bengal Tenuncy
Act. It is admitted and proved that appellant’s appesl to the Settlement Officer,
who is the Superintendent of Survey undoer Bengal Act V of 1875, lus
been duly dismissed. Soction 59 (¢} of the Sorvey Act provides for appeuls
from docisions in boundary disputes ; and section 62 provides for a civil
suit to be therealter instituted. Clemly this Court has no jurisdiction ; nor
does the decision of tho Assistant Settlement Officer, who nistakenly desig-
nates himself assuch, purport 1o be under the Tonancy Act. It iy speciully
headed ¢ boundary dispute.” No doubt there has been a transference of
plots, but that wag for the infornmtion of the Survey Departuient, and
correctivn of the maps. I refurred to the Sottlement Manual, page 8
Chapter 1L, paragraph 19,  Bub section 108, Act VIIT of 1885, allows apposls
from the decisions of Rovenue Officors under Chaptor X of that Ast, and aot
under the Survey Ack.  Appellant himsclf has recognized the fact by going
up to the superior authorities in the Survey Departwent. I express no
opinfon upon the question whether the proceedings ought to have been
regulated by the Bengal Tenancy Aot. Thoy were not so regulated, and
1 therefore give my judgment for respondent with costs. The appeal is
dismiissod. I allow no costs to the Secretary of State,as he was no paty
to theappeal, and the Government pleader contented himsell with obsorving
thot no appeal luy.””

From this decision Irshad Al Chowdhry appealed to the
High Court, mainly on the grounds that the Special Judge
was wrong in holding that the cass was one under Bengal Ach
V of 1875, and that therefors no appeal lay to him ; that the
applieation having been made in the course of procecdings
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andor the Bengal Tenancy Act disputing the correctness of the
~ boundary Jaid down in respeet of his farming lease, and having
boen entortained by lim as o Settlement Officer, and not as A%ls
tant Superintendont of Survey, the Judgo shoull huve Teld
that an uppeal lay from the decision of the Settlemont Officer under
Chapter X of the Bengal Tonaney Act ; that the Judge should
havo held that the first Court did not act as Assistant Superin-
tendent of Survey, nor wus ho authorized to entertain the
application under that Act.

Siv Grifith Foans, and Bubu Ilurendro Navain Mitter ({or
Babu Akl Chunder Sen) {or the appellant.

Moulyvie Serajul Islam for tho respondent.

The objection was taken that no sccond appeal lay to the
High Court.

The judgment of the Court (Hrun and -Ramemw, JJ.) was as
follows :—

This is a sccond appeal aguinst an order of the Special Jndgo -
of Chittagoni, who has rejected an appeal against an order of
the Assistant Settlement Officor of Chittagong on the gronnd that
no appeal lies to him.  On behalf of the appellant it is contended
that the order of the Assistant Settlement Officer was passed wnder
the provisions of tho Bengal Tonancy Act, thut it was ultra vires,
being a decision as to a boundary dispute hetween neighbomring
proprietors of land, and that, therofore, it should have been set
aside by the Special Judge.

A preliminary objection to the hoearing of this sccond appeal
has boen urged on the ground that no appeal lies to this Court.
‘Wo are of opinion that this conlention must provail, A second
appenl only lies to this Court under section 108 (3) againsta
deeision of tho Special Judgo in a case under soction 106, and it
is cloar that the decision of the Special Judga in this case, which
it is sought to sob aside, is not o decision undor section 106, be-
causo il is not a decision about the correctness of an eniry inthe
record of rights.

Thon it is said that we should vegard this appeul as an appliea~
Lion nnder section 622 of the Civil Procedure Code, Bub we are
unable to do o, Lecause we do not think that the Specidl Judge
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has refrained from exorcising avy jurisdiction which he ought to

Dhave excrcised. The Settlement Officar’s order, which the Special Tyama e
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Julge declined to interfere with, was, we think, passed by him Uuo“mu

under his powers as a Survey Officer with which he is vesled wuder
scetion 189 (b} and Rule 1, Chapter VT of the Government Rules
mado under the Tenancy Act. He himself says in an order, date

93rd September 1892, which is to be fomu}l o tli; c:le(izi:ld;ﬁi
* hig order is one under Part V of the Bengal Smvey Act
(Bengal Act 'V ol 1875), and section 40 of that Act, which is the
it section of Part V, authorises bim to dispose of such a
boundary dispute as be has decided in this case,  We, thercfure,
do nob think that hie was dealing with the case under the Tenancy
Act, and accordingly the decision of the Special Judge now
appenled against is right,

Sir Griffith Tvans relics on the fact that the Settlement
Officer has deseribed himsolf as such and nol as a Snrvey Officer,
and also on Rule 83, page 8 of the Board’s Survey Manual, in
which it is laid dewn that, under section 106, o Settlement Offier
may decide disputes bectween two disputing landlords, unless the
ostates of one of thom ghould lie without the limits of the avea
under settlement, which is not the case, it is wid,in the present
instance.

But this rule has not the force of law, and the Settlement
Officer Limself says his proceeding was one under PartV of the
Survey Act 1t is o woll kuown rule that, when a jodicial officor
hag powers to do cortain things, it is to be presumed that, when
he doos these things, he was acting under these powers, though
Le may not expressly say so.

We, therefore, seo no reason for interfering in this case. As
the Special Judge points out, the appellant has still the remedy of
a regular ¢vil suit open to bim,

We dismiss the appeal with costs.

Appeal dismissed.
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