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Before Siv William Comer Petheram, Knight, Chief Justice, and
B, Justice Ramping.
11189:‘-( HARI KISHORE MITRA anp omuuns (Purrrionees) o, ABDUL BAKI
My 28, MIAH (Orrosrrr Parry.)® )
Trangfer of Criminal Case—Ground for Transfer—Probability of wnfuin

trial—Complenity of case—TLransfer from one Magistrate to another—
Laeal snquiry—Magisivate collecting avidence on local enquivy—HMugistrat
irying case, Competency of, to be witnoss—Compelent witness— Beaminaiion
of Magisirate brying case asa witness,

Where an Assistant Magistrate with socont class powers was directed by
the District Magistrate to lake up a case of sowe complexily arising out of
disputed boundaries to land in which the adeused were charged with rioting,
trespass, mischiet and thelt, and wheve, in the course of such investigation,
he held a local enquiry extending over lve days, during which he made a
number of notes and appeared to have wade a very carelul and conscientions
investigation of the locality, sach as would properly be made by a person whose
duty it was to get at the facty with a view tolay the same before some
tribuual, and during such investigation it appeared that he acquired a large
amount of information with referenve to the occurrence on whick he had to
arrfve ub o judicial deterwaination, but which, by renson of the way if was
acruired, he could not properly or legally considor in nrriving at an nltimate
dacision of the case, (such information not being guarded by the safeguards
by which statements on which a Judge or a Magistrale exercising judieial
fanctions can act must be guarded), and where it was suggested that the
notes so made should be put on the record, and tho Assistant Magistrate tender
himgelf whilo irying the case as a witnoss to be cross-uxamined by either the
prosecution or the dofence :

Held, that such a course could not be allowed, and that the Assistant
Magistrate ought not to try the cose, hat that it must be transforred to some
other Magistiate oxercising first class powers for disposal,

Powera of Magistratos to hold local invesligations and the nature of such
investigntions discussed, ‘

Whenever it i desirable for a Magistrate to view the place ab which an
ocewmrence, the subjuct-matter of a judicial investigation before him, hns
taken place, he should bo careful to confine himself to such a view of the
place as to ensble him to undersland ihe evidence placed before him, and
should iake care that no information roaches him with reference to the
ocewmrence which lie has to investigate beyond what he acquires by that view,
and if the place of the oceurrence be in dispute he would be wise in postponing’
hig visit till all the evidencs Lus been recorded, if under such circumstances:
he feels disposed to visit it aball.

# Criminal Rule No, 13 of 1804, ngainst the ovder passed hy C. A
Radice, B , Assistant Magisieate of Mymensingh, dated the Sth April 1894,
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But where n local enquiry by a Magistrate takes the form of an investiga-
tion into the occurrence on the site of the oceurience instead of in his own
cowt, and he takes evidence on the spot, such evideuee should not be recorded
unless it is protected by all the safeguards by which evidence, on which a
Judge may act, is protected by law,

Tats was & rule to show cause why a case pending hefore the
Assistant Magistrate of Mymensingl, who exercised second class
powers, should not be transferred to the file of some other
Magistrale exercising first class powers on the ground of the
complexity of the case. The facts which gave rise to the application
heing made to the High Court were as follows: It appeared that
for o considerable period there had been a dispute existing
bhetween Rani Hemanta Kumari Devi and the Maharajah of
Nattore and their respective predecessors in title regarding the
boundaries of their lands and of certain fovests in the sub-
division of Tangail adjoining each other, and that these disputes
had {rom time to time led to the institution of eriminal
proceedings,

In February and March 1893 timber in Doth forests appoear-
ed to have been cut, and thereafter various complaints wete made.
On the 27th November 1893 the complaint which gave rise to the
present proceedings was made by Abdul Baki Miak, a servant of
the Maharajah, before Babu Shib Chunder Nag, Sub-Divisional
Magistrate of Tangail, charging Hari Kishore Mitra, and a large
number of others in the service of the Rani, with offences under
sootions 147, 879, 426 and 447 of the Penal Code, wiz,
rioting, theft, mischief and criminal trespass. On the complaing
being made, the complainant was examined on cath, and the
Magistrate passed the following order : “There have been disputes
going on for some time and cases are pending regarding similar
matters and are under enquiry.. There are questions of right of
of all sorts connected with the disputes. Complainant to prove
his case fivst on the 9th December 1893.”

On the 11th December 1893, Abdul Baki Miah presented a
petition to Mr. Rarle, the District Magistrate of Mymensingh,
stating, amongst other things, that Babu Shib Chunder Nag was
inclined to view all cases instituted by the Maharajab’s men in
the light of merely contested zivil cases, and that it was desirable
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and necessary for the ends of justice thut the cases should Le

" tried by some other magistrate, and asking for a local enquivy

and for fhe seizare of the fimber that might be formd on the
enquiry, and for the transfer of the case to the file of some other

Ammr, BAM nn«rlshato.

Mian

Thereupon Mr. Jlarle recommended a local enguiry to be held
by the Sub-Divisional Magistrate of Tangail himself, and suggost-
@d thal, ponding his arrival at the place of occurrence, the timber
wight be inspected by the Police Inspector. The Sub-Divisional
Magistrate then forwarded the order to tho Police Inspector for
the ncoessary steps Lo be baken, and the latter having made an
enquiry on the spot submitled his report on the 29tk Decomber
1898.

Previons to the submission of thab report, vie., on the 20th
December, DBabu 8hib Chunder Nag made over the ease to
Munshi 8njub Ali, Snb-Deputy Magistrate of Tangail, for trial, and
on the Gth Janunry 1804, the Intker official ardered warvants to
issne without buil for the arrest of some 21 persons referred to
in the petition of complaint on chargos under sections 879 and
411 of the Penal Codo, and on the samo day passed an order
directing the Polico to seize the limber and stack it in the com-
pound at the Police oulpost,

On the 9th January 1804 tho Rani’s people communicated by
telegram with Mr. Tearle complaining of the orders of Lhe Gih, and
the latler veplied that he wag enquiring into the malter, and called
on Babu Shib Chunder Nag lo explain ‘why he could not take np
the case himsell and o give the reason for the orders (ramed by the
Sub-Deputy Magisirate, Farther correspondenco then appears to
have passed, and on the I7th January Mr. Barle directed the
issue of the warranls 1o bo slopped and made over the cuse to
My, Radice, an Agsistanl Magistrabo with second class powers.

That ovder was in the following terms : —

“The issue of warrants in tha case in quostion s bereby pro-
hibited, as also the seizure of timbers, The case, ag also another
case which I understand is pending as regards the forest timber, is
made over fo Mr, Radice, Assislant Magistrale, who will take them
up de novo on the spot, He will have perfect liberty to issue
sneh process and pass such orders as he considers legal after
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perusal of all the papers, and also, if he likes, local investigation.
The cases are bekween big zemindars and the value of the property
concerned is not small, Further the ecases may involve difficult
questions which I do not consider the Sub-Deputy Magistrate is
the proper person to deal with. If any orders have been passed
by the Sub-Deputy Magistrato in the other case, the name of which
is not specified, they are to be considered as cancelled. Mr, Radico
huving a full hand to deal with thecase * * * I should have
put a first class Magistrate in charge of these cases if it had been
possible but 1 find it is impossible.”

On the 21st January Mr. Radice reached the lacality, and on
the 22ud, 24rd, 24th, 23th and 26th he proceeded to hold = loca]
enquiry ak which the accused persons were alleged not to have heen
present. Daring that enquiry it appeared that Mr. Radice made a
number of notes, the nature of which appears from the judgment

f the High Court, and it was alloged on the part of the aceused
th at at the time of holding the enquiry he had shown that he had
even then formed an opinion adverse to them.

On the 25th January Mr. Radice passed an order directing the
accused to appear before him on the 12th Februnry.

On the 8th Fubruary an applicalion was made to Mr. Earle on
behalf of the acoused, asking that the case should be made over
to some Magistrate with fivst elass powers on account of its impor-
tance and of the difficult questions thalb were likely to arvise in it
but this application was refused.

On the 13th March the accused were brought up before Mr.
Radice, and on that day and the following, and again onthe
3rd April, some witnosses were examined on hehalf of the pro-
socution in chief only and two of the accused was examined.
On the latler date the further hearing was adjowrned till the
18th April, and Mr. Radice intimated that he would again visit the
locality on the 15th April.

Lt further appeared thut on the Sth February 1804 an appli-
cation had been made by the acensed for eopies of the procesd-
ings, ordor sheet, notes, memos, and dupositions which had been
made and recorded by Mr, Radiee while holding the Tlocal enquiry,
and {hat on the Uth February Mr. Radice had passed the follow-
ing order : “Granl enpies of every thing on the record of the
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1804 case,” and the accused thereafter obtained coples of everything
“iam that had been made part of the rocord.
T\L‘l“lli‘;i’ On the 8rd April 1894 a further petilion was put in.on behalf
of the aceused, siating that they had obiained copies of the daily
proceedings in connection wilh the local enquiry, which had been
mado part of the record, and praying that il Mr. Radice had
mado any separate noles or memoranda which had not been mado
prrt of the record, he would Dhe pleased to make such a
memoranda pact of the rocord, so that the accused might have an
opporbunity of secing them. This pelition was presenled in
Cowrt by Mr, W. C. Ghose on behalf of the accused, and, as stated
in the petition of the accused lo the High Court, the following

U
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is what then transpired ;—

“ Mr. Ghosesaid that Tie did not know whether thers was any
other note besides the one that formed parl of the record, and
that if there was any such note he prayed that he might be allow-
od an inspection of it.

“Mr. Relice said that he thought he had made all notes part
of the record, and that he would presently make an enquiry.

[ At this stage tho Peshlear, on being asked, handed over to
Mr. Radice some nobes saying that thoy had not been made part
of the record,]

« My, Radice then went throngh the noles himsell, and after
ocongidering for a fow minates told Mr. Ghose that the part of the
notes which contained facts found by him would be rade part of
the record, but that the remaining portion which contained his
opinions he would keep away. Mr. Ghose thereupon suid that
he was entitled to seo the whole of the notes and he prayed that
he might be allowed to do so.

“ Mr. Radice then said that he had rocorded his opinions in
preparation forwriting his judgment. Mr, Ghose answered, say-
ing, that surely at that stage the Court ought not to huve
formed any opinion, and he prayed that he might be allowed lo
seo the whole of the notes.

% Mr. Radice thereupon said that he wight change his opinion..
Mr, Ghose then again prayed that he might be allowed to see the
whole of the notes. That thereapon the said Mr. Radice, with-
out allowing the said Mr, Ghose to see the notes, recorded the
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following order on the said petition presented by Mr. Ghose, vz,
«Imay put in as much of the notes as is obsorvation of fact and
not opinion or inference drawn by me; bub must in any case
corsider what I will put in and what not.”

On the 4th April 1894, another petition was filed on behalf
of the aceused for certified copies of tho notes and memoranda
made by Mr. Radice, in addition to those on the record, and also
a copy of the petition filed by the defence the day before together
with the order passed thereon ; and on the 5¢h April 1894 M.
Radice passed tho following order : ¢ Ask Mr. Ghose lo ses me
about this.” Mr., Ghose appsared to have seen Mr. Radics on
the same day in Chambers and verbally prayed that copies of the
whola of his notes might be granted, but did not suceeed in his
prayer ; and the following fnxther order was then passed on the
petition the same day : * Grant copy of petition. As to copios of
my notes I will pass orders on the 16th. Put up them.”

On the 13th April 1894 this application was made Lo the High
Court, It was alleged that under the circumstances it would be
necessary to call Mr. Radice as a witness for the defence, and
affidavite were putin to show that he had not only formed an
opinion adverse to the uccused, but had recorded such adverse
opinion in the notas referred to with a view to base his judgment
thereon, and that consequently a fair and impartial trial could
not be expected from him, It was further urged as a ground for
a transfer that  what My, Radice had done was in fact to take
partin collecting ovidence for the prosecution during the local
enquiry, and therefore he oughtnot totry the case, and also that
the case was one of such complexity thab it should be tried by a
Magistrate exercising first clags powers.

A rule was issued on the labter ground, and IMr. Radice
submitted an explanation and sent up tho notes referred to. The
purporh of that explanation and the naturs of the contents of the
notes appear suficiently from the judgment of the High Court.

Mr. Juckson and Babu Promotho Nuth Sein appeared in
support of the rule.

Mr. W. C. Bonnerjes, Babu Srish Clunder Chowdlry, and

Mr. K. N. Chowdhry showed cause.
64
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The [ollowing judgments wore delivered by the High Court
(Purrieas, G, and Rapvivg, J.) = ‘

Yeeaunas, C.J~The Maharajah of  Nattore sand Rani
Homantay Kumari Dovi are fhe owners of forests in the Sul.-

Avoui Baxt Diyision of Tangail, which adjoin eacl other, and there have been

Miau,

for a Jong time disputes between them, and the persons who claim
under thom, ag to tho boundary line between their properties,
which have from lime to time led o the institution of criminal
prococdings, On the 27th November 1898, Aldul Baki Mial,
a servant of the Maharujuh, Taid o compluint before Babw Shil
Chunder Nag, Sub-Divisional Magistrate of Tangail, charging
the petitioners, who are tenanls und servants of the Rani, with
having, on the 25th and 26th of tho samo month, been guilty of
tho offunces of xioling, criminul trespass, mischief and theft,
The complainant was examined on vath before the Sub-Divisional
Magistrate, who on the sume day made an ovder that there were
questions of right of ull sorls connected with tho disputes, and that
the complainant should prove his case first on the 9th of Decem
ber.  On the 11th of December the complainant petitioned the
District Magistrate to remove the case [rom the file of Babu
Shib Clhunder Nag to that of some other Magistrate, on the
ground that that officer wag inclined to view all. cases institutod
by the Maharajah’s men in the light of contested eivil cases;
and on the 17th of January 1894 {he Disirict Magistrate, after a
good deal of correspondince and consideration, made over the
caso to Mr, Radico, an Assistant Magistrabe, with orders that he
should commence the trial de novo and on the spot.  Mr. Radice
reached the place on the 21st of January, and was engaged on
tho 22nd, 28rd, 24th, 25th and 26th on a loeal enguiry, in the

courso of whichhe made a good many notes, e has sent these

notes to this Cowrt under eover, and they indicato that he made

on those days o vory caveful and conscientious investigation of
tho locality, such us would properly bemade by a porson whose

duty it was Lo get ab tho facts with a view to lay them beforo

some tribunal, but the information which he sought and: obtainod

was nob gnarded by the saleguards by which statements on whiq}} 8

Tudge or Magisirale exeveising judicial {nnetions ean act must be
guarded, Ou the 181k of March the ueeused persons were bronght
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up before Mr. Radice, and on that and the next day, and again on
the 8rd of April, to which day the trial seems to have been ad-
journed, witnesses were examined for the prosecution, and two of
the accused were examined by the Magistrate. The enquiry was
then adjourned to the 18th, and Mr. Radice intimated that he
would again visit the place on the 15th. On the 8rd an application
was made to Mr. Radice on behalf of the accused, that all notes and
memoranda which he had made in the course of the investigation
might be made part of the record, and that the parties might have
copies of them, A good deal of discussion took place on the subject,
and on the 5th Mr. Radice made this order : * Grant copy of
petition. As to copies of my notes I will pass orders on the 16th.
Put up them.”” On the 13th this rule was obtained from this Court,
at the instance of the accused, to transfer the case from the file of
the Assistant Magistrate to that of a Magistrate exercising first
class powers, on the ground of the complexity of the case.

Mr. Radice has submitted an explanation to this Court, in
which he tells us, amongst other things, that a transfer of the
case from bis file would cause great waste of time, and submits
that a transfer is not necessary. With reference to the local
enquiry he says: ¢ Mr. Tarle, the Magistrate, refused” to transfer
this case from my file (I was then Assistant Magistrate with
second class powers) to that of a Magistrate with first class
powers. I had consulted Mr. Earle on the advisability of transfer-
ing this case from my file, on the ground of my having conducted
the local enquiry, and that either side might desire to call me asa
witness. It was decided that as I had prepared full and careful
notes of everything done at the local enquiry it would be
sufficient if I were to put in these notes as evidence, and invite
both parties to cross-examine me thereon.” I havelooked at some
of the evidence which has been taken in the case, and I must
say that if such an amount of evidence and such an elaborate
lecal enquiry was necessary to determine whether the timber
was grown on the Jand of the Maharajah or on that of the
Rani, it seems unfortunate that the District Magistrate should
have removed the case from the file of Babu Shib Chunder Nag
for the reason assigned, as if it is the case that the question
between the zemindars is one of such complication and difficulty,
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1904 it could hardly be possible to comviet the servauts of either
TTam of them of crime, for taking, by theovders of his master, timber
Kasnorn  which his masbor clnimed as his own ; and ot first T was disposed
Mursa . . .
to discharge this yule, on the ground that the local enquiry was
not mecessary at all, and that it would Lo enongh for us to send
the case back to Mr. Radice, witha direction to try the question
whether crime had been commitied, and not to endeavour in such
a case to decide questions of title or boundary. On farther
consideration, lowover, 1 have como to the conclusion thut we
cannot allow Mr. Radice to proceed further with the trial of
this caso, and I Duve been foreed to thut conclusion mainly
by what ho has binisell said in his explanation to this Court.
Mr. Radieo evidently considers the loeal investigation to have
been of tho grealest importance, and he fecls, and no doubt
properly, that o is not in n position to act judicially upon the
information which he obtained in the course of it; bat he thinks,
after consullation with the Dislrict Magistraie, that the diffieulty
caused by tho mode in which the local enquiry was conducted
may be avoided by his publinig in Lis notes us evidenco, and by
Lis allowing either the proscention or the defence to cross-examine
Lim upon them. It is in my opinion ubsolutely impossible for us to
countenance anything of the kind. Huch a procecding is not
contemplated hy any provision to be found in the written law of
this country, and is one which I think musthave a tendeney to
shake {ho confidence of the people in the administration of justice,
It may bo that thore are cuses in which it is desirable thata
judicial officor should sce the place in which an ogeurrence whish
is tho subject of a judicial investigation bolore him has taken
placo, in order to enable him to uuderstand the evidence which is
laid hefore him, bub when an oflicor visits o place for this purpose he
shonld luko care thal no infuymation reaches him with reference to
the occurrence which he is to investizato beyoud what he acquires
{rom tho view of the placo, and when there is a dispute as {o the:
exact spob in which the oceurrence is said to havo taken. place, he
will be wise to deler his visit to the spot until le has heard the
whole of the evidence, if wnder such circumstances e fecls dis«
posed to visit it at all. Thero may also be another kind of local :
euguiry which nn officor may somelimes be called upon to hold,.

V.
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I mean an enquiry which, for the sake of convenience, he holds at
the place whore the occurrence took place, and not in his own
(ourt 3 buf such an enquiry, wherever it is held, is the trial of the
gase, and no ovidenco can be recsived ab it, unless it is protecled
by all the safeguards by which evidence on which a Judge may
actis protected by law. Lt is evident that tho Jocal enquiry held by
Mr. Radice in this easo was something very difforent from cither
of these, and was one in which he acquired a large amount of
information with reference to the occurrence on which he had
to arrive ab a judicial determination, which, by reason of the
mode in which he had acquired it, ho cannot properly and legally
consider in arriving ab his ullimate decision, I do not believe it
would be possible for any man in coming to a conclusion of
fact under such circmmstances, to separate tho ovidence which was
properly before him from the information he had acquired on
the spot, so that ho could say that his mind was not influenced by
such information, and when the officer tolls ug, as he does here, that
he has acquired such information, I think it is impossible {or
us to allow him to proceed with the trial. I wish to add that
though Mr. Radice has fallen into this error with reference to the
nabure of a local inquiry when held by a judicial officer in the
course of a judiciul enquiry, his notes of the local enquiry and of
the evidence taken belore him indicate to my mind a couscientious
desire on his part fo spare himself no trouble, but to muke the
investigation entrusted to him as complete and at the same {ime
as fair as possible.

The rule will be made absolute to remove the case from
hig file to that of some Magistrate of the first class, but the
selection of the particular officer must rest with the District
Magistrate,

Raypivy, J.—1I agree with the learned Chief Justice that this
rule must, for the reasons assigned by him, be made absolute.
I further agree with him in considering that the Assistant
Magistrate who ontered on the local enquiry made by him only
under the orders of his saperior officer, the District Magistrate,
has throughout acted conscientiously and exhibited an anxious
desire to deal fairly with hoth parties to this litigation. Bus the
fach of his having'made the local enquiry he did make, in which
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he colleeted information with regard lo the houndary hetween the
Mubarajalt's and tho Rani's properties and the cuiting of the logs,
and in which he actnally searched for and found some of the logs
claimed as stolen properby, rendors it impossible (or him fo {ry
this eago judicially, The snggestion which he makes aller con-
sultation with the Dislrict Magistrate that o should enter the
witness-box and be examinad and cross-osamined by the pleaders
of the partios is one which it is inpossible, and which it would
be illagal, for him to carry ont. Ii has been [requently ruled by
this Court that when a Judgo is the sole judge, both of law and
fack, ho cannot give evidenco bofore himself [sce Impress v,
Donnelly (1)) Fuwrther Tmay point out that there is no ssction
of the Criminal Procedure Codo which authorises o Magistrate to
make such a local investigation into a caso tried by himself as was
mado hy the Assistant Magistrale in ihis case. Secction 148 pro-
vides that the District Mugislrato or Sub-Divisional Magistrate may
direct some othor Magislrale, subordinate to him, to make a local
enquiry in a easge of a dispute likely to canse o breach of the peace
regarding tangible immoveable property, and that the report of
such Magistrato may be rvead as ovidenco in the case, Secction 202
anthorises a Magistrate when, aller examining a complainant, he
sees reason to distrust the truth of the complaint fo posipone issuing
process against the aceused, and oither to onquive into the ecase
himself, or diroct & provious local investigation to be made by any
officer subordinate to him, ov by a police officer, or by such other
person, not being a Magistrate or polico officor, ns he sees fit.
Section 298 directs that in the eourso of o sessions trial, when it
is considored desirahlo that #ho jury or assessors should view the
place whore the offasnco is alloged to have been committed, they
may bo condueted to the placo under the caro of an officer of the
Jowrt, and when the view is finished they must immediately be -
conducted back into Court, without being allowed to speak to
anyono. Theso are the only seetions of the Criminal Procedure
Code which allow of local investigations and local inspections,
and it is clear that the sort of local onquiry made by the.
Assistant Magistrale in this case was not one confemplated or

(l) L L. R, 2 Cale,, 105,
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authorised by any of them. Itis very desirable, I think, that
Magistrates should bear these sections in mind when pressed, as
they constanily dre, to make local investigations into cases com-
ing judicially before them.

H. T. H. Rule made absolute.

Before Sir W. Comer Petheram, Knight, Chief Justice, and
Mr. Justice Rampini.
RAM BRAHMA SIRCAR axp ofuers (PETITIONERS) 9. CHANDRA
‘ KANTA SHAH (OpPPOSITE-PARTY.)™
Revision—Criminal Cases—Power of High Court in Revisional Cases—Power

to go into casé on focts—Criminal Procedure Code (Act X of 1882),

section 439.

Under section 439 of the Code of Criminal Procedure, 1882, the High Court
has power to consider the facts of « case in revision.

TaE petitioners in this case were charged before the Sub-
Divisional Magistrate of Meherpore with offences under sections
147, 379,and 109 of the Penal Code, and were all convicted, Ram
Brahma Sircar being sentenced to six months and the others to
five months rigorous imprisonment. Against this cohviction there
was an appeal to the District Magistrate who altered the conviction
to one under sections 143 and 379 but upheld the sentence.

The petitioners then moved the High Court under the revi-
sional section to send for the record and quash the. convictions on
the following grounds :—-

(1) That under the circumstances of the case the petitioners
were not members of an unlawful assembly, and therefore not
guilty under section 143 ;

(2) That there was nothing in the case to show any com-
mon object ;

(8) That there was nothing in the facts proved to show that
theft had been committed ; and

(4) That upon the facts proved, and under the circumstances
of the case, the sentences passed were unduly severe.

# (riminal Revision No. 273 of 1894, against the order passed by J. H. B,
Garrett; Esq., District Magistrate of Nuddia, dated the 14th Moy 1894,
modifying the order passed by W. N. Delevinge, Esq., Sub-Divisional Magis-
trate of Mecherpore, dated the 21st of April 1894,
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