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So/oro Sir William Comer Pe.theram, Knight, C hef Justice, and 
Mr. Justice Rainpini.

E A K I KISH O BE M ITliA and otiiisks (Petitiokeks) «. ABDDL BAIJI 
M IA H  (OprosiTi! P artv .)* '

Transfer o f Criminal Case—Ground fo r  ‘Trmufer—Prolahility of nnfair 
trial— Complexiti/ o f  case—Transfer from one Magistrate to another— 
Local encinirij—Magistrate eolkctiiig eridence on loml mquiry—Magistrate 
trying case, Competenc); of, to he.mtne.ss—Competent loitnesi—Emminntioii 
o f Magistrate trying case as a witness,

W licre  ail AafliBlnnl MiigiBlrato, w itli socom l clans powers w as diroeted by 
tlio D is lrio t Mug’iBtm te to  Lake up a casu oE koiii« «)m plBxil,y  arisiug out of 
di.spuieil liouiulai'ioK tu lanil in w hich  th e  iiccuaod were ohargoil w ith  riotiug, 
treapaas, n iisoh ief am i tlio l't, and wliern, in  llio  course o f  sticli invoatigatiun, 
lio lield  a  loca l umpiivy ext(indiu,£!; ovor liv e days, d iiriiig  w hich ho made a 
n iunlioroi! notes and appeared to have m ade a very careCul atid conacigntioua 
iuvoaligation  o f the loca lity , uadi aa would properly bo m ade by  a person whose 
du ty  i t  w as to  got a t th e  I'ucts w ith  a v iew  to lay th e  sam e before some 
trib u n al, and duriiig  such invontig;itiou i t  appeared th a t lie  aoriuired a large 
am ount o f  iiiCormatinn w ith  veferenuo to th e  ooourronoe on w hich he liail to 
arrive a t  a  jm lic ia l dutunuinatioa, h iit w liicli, by  reiiaon o f  the \vay i t  was 
aoqnired, he coidd n o t properly or h'g'iilly connidor in arriving a t an ultimate 
decision o f  th e  case, (su ch  iufornialitm  n o t being guarded by  th e  safeguards 
by w h ich  Blatenionta on w hich  a Ju d g e  or a M agiulrate exercising  judicial 
fniiotinns can  a ct munt bo g uarded ), and where i t  was suggested th a t the 
n otes so m ade should bo put on th e record, and the A ssistan t M agistrate tender 
b im so lf vvliilo try in g  th e  case aa a w itness to  bo eross-oxam ined by either the 
proKocution or the dofenoe :

Held, th a t such n eo u ise  uould n o t bo allovvfedi and th a t th e Asaistnnt 
M agistrate ought n ot to tr y  the case, b u t th a t it  m u st he transferred  to soma 
othoi' M ag istrate  exercisin g  ttrst class pow ers fo r  disposal,

Pow ers oJ! M agistrates to  hold local invosligationa and the nature o f such 
in v estig atiou s discussed.

W licuover i t  is desirable fo r a M ag istra te  to v iew  the place at which an 
ficcurronco, th e su b ject-m atter o f  a  ju d ic ia l in v estig ation  b e fore him, lias 
taken  place, ha should bo carefu l to  con iin e h im se lf to  such a view o f the 
p lace as to enable h im  to  understand th e  evidence placed bafo rs liiiij, and 
should ta k e  eare that no in form ation  reach es hitii w ith  reference to the 
occiivrenoe w hich he h as to  in v estig ate  beyon d  w hat ho acquires by th a t view, 
and i f  th e  p lace o f the occui'renoo be in  dispute he would b e  wise in  poBtponing’ 
bis v is it t ill  all the ev id en ce has been recorded, i f  under such oiroumstanoos: 
he I'eels disposorl to  v is it  i t  a t  a ll.

*  C rim inal Riile N o. 13 o f  18S)4, ag a in st th e  order passed b y  C, Av 
Kiidice, E sq  , A ssis lan t M ag islra te  o f  M ym cn sin gh, dated th e  5th  April 1894.



B u t where n local enqtiiry  by a M agistrate ta.kes tlie form  o f  nn iu vestiga- i g (|4
tion into tlie  occurrence ou tlio aite o f  the occurieiioeiuatcail o f  in liis own — --- - - - - - - - - - -
court, and lie tak es ev iden ce on tlio  spot, su d i evidonee should not be recorded j.

imless i t  is prpteoted b y  ftll tlio  Kal’eguards by  w hich  evidence, on which a M i t r a "

Ju d g e m ay acD, is p rotected  by law , y.
,  ̂ , AbditlR.vki

This was a rnie to show cause wliy a case pending l}efore tlio IIiah.
Aasistmit Magistrate of Mymensingli, \yIio exercised second cslass
povTers, should not bo transferred to the file of some other
Blagistrate exercisiucr first class powers on the ground of the 
coiiiplexitj of the case. The facts which gave rise to tbeapplioatioii 
being made to the High Conrt were as follows : I t appeared that 
for a considerable period there had heen a dispute existing 
between Rani Heinauta Knmari Devi and the Maharajah of 
Nattore and their I'espective predecessors in title regarding the 
boundaries of their lands and of certain forests in the sub
division of Tangail adjoining each other, and that these disputes 
had from time to time led to the institution of criminal 
proceedings.

In February and March 1S93 timber in both forests appgar- 
ed to have been cut, and thereafter various complaints wete made.
On the 27th November 1893 the complaint which gave rise to the 
present proceedings was made by Abdul Baki Miah, a servant of 
the Maharajah, before Babu Shib Ohunder Nag, Sub-Divisional 
Magistrate of Tangail, charging Hari Kishore Mitra, and a large 
number of others in the seryice of the Rani, with offences under 
sections 147, 379, 426 and 447 of the Penal Code, vk,, 
rioting, theft, mischief and criminal trespass. On the complaint 
being made, the complainant was examined on oath, and the 
Magistrate passed the following order: “ There have been disputes 
going ou for some time and cases are pending regarding similar 
matters and are under enqniry.. There are questions of right of 
of all sorts connected with the disputes. Complainant to prove 
his case first on the 9th December 1893.”

On the 11th December 1893, Abdul Bald Miah presented a 
pelitioii to Mr. Earle, the District Magistrate of Mymensingh, 
stating, amongst other things, that Babu Shib Ohunder Eag was 
inclined to view all cases instituted by the Maharajah’s men in 
the light of merely contested sivil cases, and that it v̂as desirable
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18fli and nreessavy for the ends of justice that the c<a<ies should be
tried by some other magistrate, and asking for a local enquiry 

Kisiioiiti and for fhe seizure of the timber that might be found on the
enquiry, and for the transfer of thec.i.se to the file o f  some cipher 

Aiimit. Baki in a g is tra io .

Tiioroupon Mr. Earle rocommon<lod a local oiiqniiy to be held 
Isy tlio Sub-Divisionat Magistrate of Tangail himself, and suggest
ed tlial, ponding his arrival at the place of occurrence, the timber 
might be inspected by the Police Inspector. The Sub-Divisional 
Magi.strate then forv^arJed the order to the Police Inspector for 
the necoasfiry slojis to bo taken, and the latter having made an 
enquiry on the spot submlttod iiis rcjiort on the 29lh December 
1893.

Frevions to the submission of that report, viz., on the 20th 
December, Babii Shib Oliunder Niig mudo over the eii.se to 
Munshi Kiijab Ali, Sub-DcpuLy Magistrate of Tangail, for trial, and 
On tho filli Janiinry ISS'-l, the Init.er official ordered warrants to 
issue without bail for tho arrest of some 21 person.s referred to 
in tho petition of couiplaint on charges uiider sections 379 and 
411 of tho Penal (lodn, aud on tho same day ])assed an order 
directing the Polico to seize the limber and stack it in the com
pound at ilie Police outjwst.

On the 9th Janiiarj 1894 tho Kani's people connnnnicaled by 
telegram with Mr. Earle complaining of tho orders of the (!th, anil 
the latter replied that he was enqniriiig into the matter, and called 
on Babu f^hib Chundor Nag to explain'why he could not talce up 
the case himself and to give tho reason for the orders I'ranied by the 
iSub-Depnty Magistrate. Furl,her correspondence then appears to 
have ])assed, and on tho 17th January Mr. Karle directed the 
issue of the warrants to b(! stopped and niade over the case tj 
Mr. Hadico, an Assistant Magistrate vvitli aocoiid class powers.

That order was in the following terms
“ Tho issue of warrant* in the csase iu question is hereby pro

hibited, as also the soixure of timbers, Tho case, as also another 
case which I imderstand is pending as regards the forest timber, is 
made over to Mi'. Eadice, Assistant Magistrate, who will take them 
up cle novo on the spot. He will liave perfect liberty to issue 
snch process and pass such orders as he considers legal after
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parnsal of all tlie papers, and also, if lie likes, local investigation. 1894 
The cases are between big zeraiadars and tbe value of the property 
concerned is not small. Further the cases may involve difficult K ish oh b  

questions which 1 do not coasider the Suh-Depuby Magistrate is 
the proper person to deal with. If  any orders have been passed 
by the Sub-Deputy Magistrate in the other case, the name of which 
is not speoifiod, they are to be considered as cancelled. Mr. Badiee 
having a fall hand to deal with the case * * «* I should have 
pat a first class Magistrate in charge of these oases if it had been 
possible but 1 find it is impossible.”

Ott the 21st January Mr. Riulice reached the locality, nnd on 
the 22nd, 2i!rd, 24th, 25th and 26th he proceeded to hold a local 
enquiry at which the accused persons wore alleged not to have been 
present. Daring that enf|uiry it appeared that 31 r. Radicemade a 
number of notes, the nature of which appears from tlie judgment 
of the High Court, and it was alleged on the part of the accused 
that at the linie of holding the enquiry he had shown that he had 
even then formed an opinion adverse to them.

On the 25th January Mr. Radice passed an order directing the 
accnsed to appear before him on tlie 13th February.

On the Sth February an appliciition was niade to Mr. Earle on 
behalf of the accused, asking that the case shouid bo miule over 
to some Magistrate with iirst class powers on account of its impor- 
timceand of the difficult questions that were likely to arise in it, 
but this appdication was refused.

On the 1 Sth March the accused were brought up before Mr.
Radice, and on that day and the following, and again on the 
3rd April, some witnesses were examined on iielialf of the pro
secution in chief only and two of the accused was examined- 
On the latter date the further hearing was adjourned till the 
18th April, and Mr. Radice intimated that he would again visit the 
locality on tho 15th April.

I t  further appeared that on the 8t!i Fobruary 180-i an appli
cation had been made by the accn-cd for oopie? of the proceed
ings, order sheet, notes, memos, and dupo^iiioii'; which had boon 
made and recorded by Mr, lladicc while holding the local enquiry, 
and that on the 9th February Mr, Radice lud passed the follow
ing order: “ Grant cnpies of every thing on the record of the
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189-1 case,” sind tlie accused thereafter ob(aincd copies o f everything 

lu iti vocord.
Kisiioiiii O n tlie  3rd A pril 1894 a fu rther petilion  -\Yas p u t iivon behalf 

of the nccnscd, stating  th a t they  had obtained copies of the daily
proceedinga ill connection with the local, enqnirj, which had been 
inado part of the record, and praying that if Mr. Radice had 
iiiado any sc[iai’ato notes or niomoranda which had not been mado 
j)!'.rt of the record, lie -would be pleased to mate such a 
memoranda part of the rocord, ho that the accused might have an 
opportunity of seoini^ them. Thia potitioa was presented in 
(loui'tby Mr, W. 0. Ghose ou behalf of the accused, and, as stated 
in tlie petition of the aconsed to the Hig-h Court, the following 
is -what then transpired :—■

“ Mr. Ghose said that lie did not know whether there was any 
other note besides the one that formed part of the record, and 
that if there was any such nolo ho praj'ed that ho might be allow
ed an inspection of it.

“ Mr. lladice said that ho thought ho had made all notes part 
of the record, and that ho would presently make an enquiry.

[At this stage the Peshkar, on being asked, handed over to 
Mr. Radice some notes sajdng that they had not been made part 
of the record.]

“ Mr. Radice then went thronn;h the notes liimself, and after 
considering for a few niiiuiles told Mr. Ghoac that the part of the 
notes which contained J'aots found by him would be made part of 
the record, but that the remaining portion which contained hig 
opinions he would keep away. Mr. Ghoao thereupon said that 
ho was entitled to sec the whole of the notes (ind ho prayed that 
he might be allowed to do so.

“ Mr, lladice then said that he had rncorded his opinions in 
preparation for writing his judgment. Mr. Ghose answered, say  ̂
ing, that surely at that stage the Court ought not to have 
formed any opinion, and be prayed that he aiiglit be allowed lo 
seo the whole of the notes.

“ Mr. Radice thereupon said that he might chnage his opinion. 
Ml". Ghose then again prayed that he might be allowed to see the 
■whole of the notes. That thereupon the said Mr. Radiee, with
out allowing the said Mr. Ghose to see the notes, recorded the-
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following order on the said petition proseuted by Mi\ Gliose, vL,, i894 
‘ I  may put in as much of the notos as is olisorTalioa of fact and ~
not opinion or inference drawn by m e; but must ia any case Kisnmiis 
con'sider what I  will put in and what not.’ ”

On the 4th April 1894, another petition was filed oa behalf 
of the accused for certified copies of the aotos and memoranda 
made by Mr. Radice, in addition to those on the record, and also 
a copy of the petition filed by the defence the day before together 
■with the order passed thereon ; and on the 5th April 189-1 Mr.
Radico passed the following order ; “ Ask Mr. Grhose to see mo 
about this.’' Mr. Ghose appeared to have seen Mr. Radica on 
the same day in Chambers and verbally prayed that copies of the 
■whole of his notes might be granted, but did not succeed in his 
prayer ; and the following further order was then passed on the 
petition the same day : “ Grant copy of petition. As to copies of 
my notes I  will pass orders on the 16th. Put up them.”

On the 13th April 1894 this application was made to the High 
Court. I t  was alleged that under the cirourastanees it would be 
necessary to call Mr. E.adice as a ■witness for the defence, and 
afiida'vits were put in to shô w that he had not only formed aix 
opinion adverse to the accused, b'ut had recorded siioh adverse 
opinion in the notes referred to with a view to base his judgment 
thereon, and that consec^uently a fair and impartial trial conld 
not be expected from him. I t  was further urged as a ground for 
a transfer that ‘ what Mr. Radico had done was in fact to take 
part in collecting ovidence for the prosecution during the local 
enquiry, and therefore he onghtnottotry the case, and also that 
the case was one of such complexity that it should be tried by a 
Magistrate exercising first class powers.

A rule was issued on the latter ground, and Mr. Radice 
submitted an explanation and sent up the note.s referred to. The 
purport of that explanation and the nature of the contents of the 
notes appear siifEoiently from the judgment of the High Court.

Mr. Jaahon and Babu PmnotJio Nath Sein appeared in 
support of the rule.

Mr. W. C. Bomm'jee, Babu SrisJt Chinder Chmedhry, and 
Mr. K, N. Chowdhry showed cause.
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1804 Tho fullow’ing judgments woi'e cl^livorcd by ilio High Cour{
TUm (Pis'i'HKiiAM, O.J., and LiAMi'iNrr, J . ) :—

Kisimiu! Pei-hkkam, O.J.—Till) MalKtriijiili of N'attoro 'and Rani
Homantii Kumari Dovi aro tho ownoi's of forests in tlie Snb- 
Division orTimgail, which adjoin cach other, iind there hsive been 
for !i k>iig time disputes bof.woon them, and the persons who claim 
xmder them, ag to tho bomidiiry lino between their properties, 
which have Irom lime to time led to tho institution of criminal 
procooJinga, Oa the 27th Noveraher 18SJ3, Ahdnl Baki Miah, 
a servant of tho Maharajiih, laid a comiilaint before Babn Sliib 
(Ihundur Ka^, Sub-DiYisional Magisinite of Tungail, charging 
tho petitioners, who tiro tcnuiits and servants of tho Rani, -vvitli 
havhig, on ths 25th and 2Gih of tho sanio month, been guilty of 
l.ho oifenoes of rioting, t;rinunal tresjiuss, mischief and theft. 
Tho com()Iainanfc was examined on oath before the Sub-Divisiontil 
Magistrate, who on Ukj same day made au otdev that there were 
([ucstions of right of all sorts eonnccled with tho disputes, and that 
the coniplaiuant should provo liis case Jirst on tho t)th of Decein- 
bor. On the l l th  of Deuomber tho complainant petitioned the 
District Slagistrate to remove tho case from the file of Babu 
Shib Ohunder jN'ag to that of some other llagistrato, on tlie 
ground that that oificer \Yas inclined to viow all, eases instituted 
by tho Maharajah’s men ui the light of contested civil cases; 
and ou tho 17th of January 1894 the District Magistrate, after a 
good deal of corresponiloneo and consideration, made over tlie 
case to Mr. Radico, an Assistant Magistrato, with orders that he 
should connnence tho triiil ck nnvo and on tho spot, 3fr. Badica 
reached tho place on tho 21st of January, and was engaged on 
tho 22nd, 23rd, 21th, 25th and 2Gth on a local enc[niry, in the 
course of which ho mado a good many notes. Ho has sent these 
notes to this Court nnder cover, and they imlieate that ho made 
on those days a very careful and conacientiouH investigation of 
tho locality, such as would proparly bojtuide by ;t person whose 
duty it was to got at tho facts with a viow to lay them before 
stnno tribunal, but tho inforauition which ho sought and obtaiuod 
was not gnardoil by tha safeguards by which statements on whic^ a 
3udgo or Mugistrato exorcising judicial functions can act must hs 
gnavdod. On the lo th  of March the accused persons werebronglit
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np before M r. Radice, and on th a t and the next day, and again on ig94
the 3rd of April, to which day the tria l seems to have been ad- 
journed,-w itnesses were examined for the prosecution, and two of K js h o r e

the accused were examined by the M agistrate. The enquiry was 
then  adjourned to the  18th, and M r. Radice intim ated th a t he Abdul Baki 
would again visit the place on the 15th. On the 3rd an application 
was made to M r. Eadice on behalf o f the accused, th a t all notes and 
m em oranda which he had made in  the course of the investigation 
m ight bo made part of the record, and th a t the parties m ight have 
copies of them . A good deal of discussion took place on the subject, 
and  on the 5th M r. Radice m ade th is order : “ G ran t copy of 
petition. As to copies of m y notes I  will pass orders on the 16th.
P u t up them .”  On the 13th this rule was obtained from this Court, 
a t  the instance of the  accused, to transfer the case from the file of 
the  A ssistant M agistrate to th a t of a M agistrate exercising first 
class powers, on the ground of the com plexity of the case.

M r. E adice has submitted an explanation to this Court, in 
which he tells us, am ongst o ther th ings, tha t a transfer of the 
case from his file would cause g rea t waste of time, and submits 
th a t a transfer is no t necessary. W ith  reference to the local 
enquiry he says : “ Mr. E arle , the M agistrate, refused to transfer 
this case from  m y file (I  was then Assistant M agistrate w ith 
second class powers) to tha t of a M agistrate w ith first class 
powers. I  had consulted M r. E arle  on the advisability of transfer- 
ing  th is case from m y file, on th e  ground of m y having conducted 
the local enquiry, and that either side m ight desire to call me as a 
witness. I t  was decided th a t as I  had prepared full and careful 
notes of every th ing  done at the local enqu iry  i t  would be 
sufficient i f  I  were to pu t in these notes as evidence, and invite 
both parties to cross-examine me thereon.” I  have looked at some 
of the evidence w hich has been taken  in  the case, and I  m ust 
say tha t if  such an am ount of evidence and  such an  elaborate 
local enquiry  was necessary to determ ine w hether the tim ber 
was grow n on the land of the M aharajah or on th a t of the 
Rani, i t  seems unfortunate tha t the D istrict M agistrate should 
have removed the case from the file of Babn Shib Chnnder N ag 
for the reason assigned, as if  i t  is the case tha t the question 
between the zemindars is one of such complication and difiiculty,
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3804 it could hardlj" lio possible to coiwict tlio servants of either
Ham 0̂ ' crime, for tiikinn', by tlio orders of liis master, timber

K js i io r e  -vvluoli liis inastor claiiuud as liis own ; and at first I  'wa.s disposed
to disoluirgo tlii.9 rule, on tho ground lliat tlic local enquiry was
not necessary at all, and that it would be enough for us to sead
tho case back to Mr. Kadico, with a direction to try  the question 
•vvholhor crime had been (louiiiiittod, aud not to endeavour ia such 
a case to decido qucsLioiis of title or bouiidary. On fin-fclier 
consideration, however, 1 have coiuo to tlie conclusion that we 
cannot allow Mr. EaJice to proceed fui'ther with tho trial of 
tins caso, and I  have been forced to tluit conclusion mainly 
by what lie has hiuisolf said in his (ixphraation to this Court. 
Mr. Eadiee evidently considers llie local investigation to have 
been of tho greatest iniportanco, and ho feels, aud no doubt 
properly, that lie is not in a positiou to act judicially upon the 
infomuiiion which ho obtained in tho course of i t ; bat he thinks, 
ai'ter consullatiou with the District Maffistrato, that the difheulty 
caused by tho mode in which tho local entj[niry was conducted 
may bo avoided by his puttuif^ in bis uotos as evidence, aud liy 
his allowing either the prosocntiou or tho defence to cross-examine 
him upon them. I t  is in my opinion ubsohitoly impossible for us to 
countonauoe anything of tho kind. Such a proceeding is not 
contemplated by any provision to bo foinid in the written law of 
this country, and is oue which I  think must havo a tendency to 
shake tho coufideuco of the peo[iIo in iho a(hniuistratioa of justice. 
I t  may bo that Ihoro are caHOs iu which it is desirable that a 
judicial officer should sec tho [ilacc in which an occurroiice which 
is tlie subject of a judicial investigation bolbro him has taken 
plaoo, in order to enable hinr to uuderstanel the evidence which is 
laid before biui, ])ut whcnaii oilicor visits a place fov this purpose lie 
should lake carc that, no ini'ormation roaches him with reference to 
the occurrence which ho is to invo.stigato beyond what he accpires 
from the view of the place, atul when there is a dispute as to the: 
exact spot in which tbo occurrence is said to havo taken place, ha 
will bo wise to defer his visit to the spot until he has heard the 
whole of the evidence, if under such oircnmstancos he feels dis
posed to visit it at all. There may also bo another kind of local 
enquiry whiuli an olliccr nui,y sometimes be called upon to hold,.
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I  mean an onquiry which, for tho sake of couveuienoe, he holds at 1894
the place whore the occiiri'eiice took place, and not in his own ~
Court ;  hnt snoli an enquiry, wherevor it is held, is the trial of rhe K j h i i o u e

ease, and no evidenco can be rontiived at it, unless it is protecleJ
by all the Bafeii uiirds by which evidence on which a Judge may Aiinui B a k i

act is protected by law. I t  is ovidout thiit the local eucpiiry lield by
Mr. Radice in this caso was something T ory  d ifferen t from either
of fcliese, and -was one in which he accjiiircd a large amount of
information with reforenco to the occnrrcnoo on which ho had
to arrive at a judicial determhiation, which, by reason of the
mode in which he had acrj^uired it, ho cannot properly and legally
consider in arriving at his nlLimate decision. I  do not believe it
would be possible for any man in coming to a conclusion of
fact under such circumstances, to separate the evidence which was
properly before him from the information he had acquired on
the spot, so that ho could say that liis mind was not influenced by
such information, and when the officer tells us, as he does here, that
he has acquired such iiiformatioQ, I  think it is impossilde for
us to allow him to procecd -with the trial. I wish to add that
though Mr. Radice has fallen into this error with reference to the
nature of a local iuqniry when held by a j adicial officer in the
course of a Judicial enquiry, his notes of the local enquiry and of
the evidence taken before him indicate to my mind a conscientious
desire on his part to spare hin:self no trouble, but to make tlie
investigation entrusted to him as complete and at the same time
as fair as possible.

Tho rule will be made absolute to remove the case from 
his file to that of some Magistrate of the first class, but the 
selection of the particular ofB.cer must rest with tho District 
Magistrate,

Rampiki, J .—I agree with the learned Chief Justice that this 
rule must, for the reasons assigned by him, he made absolute.
I  furthop agree with him in considering that the Assistant 
Magistrate who entered on the local enquiry made by him only 
under the orders of his superior officer, the District Magistrate, 
has throughout acted conscientiously and exhibited an anxious 
desire to deal fairly -with both parties to this litigation. But the 
fact of his having made the local enq^uiry he did make, in which
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1804 lo  collected informalioii •with rejrard to tlio l)oimdary between the
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' Maluu'ii jiiirs and tlio liaui's pvoperlies iind tlie cBttiiig of the lo 0-3 .

Kisiioitu and in wliic.h lio actniilly seai'chod for and I'onud some o? tlio lows 
’ claiiuod as stolon ])vo]Mirty, rwidors it inipossil)Io foe liim to try

tin's oaso judicially. Tlio siijfgosiioa wliicdi ho makes after con- 
Riiltation with tho District Bfagistmto tiuit lio should enter the 
witness-box and be ewiminod and cross-osamined by the pleaders 
of llio p.artios is ono whioh it is intpossiblo, and which it wonld 
be illegal, for him to carry ont. I t  has beoii frequently ruled by 
this Gonrt that wbon a Judge is the solo judge, both of law and 
fact, ho cannot give evidence before himself [see Empress v. 
BonneUij (I).] Further I  may point out that there is uo section 
of tho Criminal Procedure Code wliich anthoriaos a Magistrate to 
make such a local investigation into a easo tried by himself as was 
made liy tho Assistant Magistrate in Lhis case. Seotion 148 pro
vides that the District Magistrate or Sub-Divisional Magistrate may 
direct some other Magistriito, snbordinate IrO him, to make a local 
enquiry in a case of a dispute likely to canso a broach of the peace 
regarding tangible immovoablo property, and that tho report of 
such Magistrate may be read as ovidcnco in .the case. Section 202 
authorises a Magistrate when, after examining a complainant, he 
sees reason to distrust tho truth of tho oomi)Iaii\t to postpone issuing 
process against the aoouseil, and either to enquire into tho case 
himself, or diroet a previous local investigation to ho made by any 
officer subordinate to him, or l)y a police olficer, or by such other 
person, not boing a Magistnito or poh'co ofScor, as he sees 
(Section 293 diroota that in tho course of a sessions trial, when it 
isconsidcjred desirable that the jury or assessors should view the 
place where tho offence is alleged to have been committed, they 
may bo conducted to tho [ilaco under tho cavo of an officer of the 
(yourt, and when the view is finished they must immediately be 
conduotad back into (lonrt, wii.hout boing allowed to speak to 
anyone. These aro the only sections of the Criminal Procedure 
Code which allow of local investigations and local inspeetioiis, 
and it  is clear that the sort of local en(iuiry made by the. 
Assistant Magistrate in this case was not ono contemplated or

(1) I  L. II,, 2 Giilo., ‘105.



authorised by any of them. I t  is very desirable, I  th ink, th a t 1394

M agistrates should bear these sections in  m ind when pressed, as
they constantly are, to m ake local investigations into cases com- K is h o e e

ing judicially before them. Mitka

H . T . H . Rule made absolute. A b d u l B a k i
M ia h .
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Before S ir W. Comer Pethei'nm, Knight, C h ief Justice, and 
Mr. Justice Rampini.

E A M  B R A H M A  S I R C A R  a n d  o t h e r s  ( P e t i t i o n e r s )  v . C H A N D R A  i g g 4
K A N T A  S H A H  ( O p p o s i t b -p a r t ? . ) *  June  1 1 .

Revision~~Criminal Cases— Power o f  High Court in Revisional Cases—Power
to go into case on facts-—Criminal Procedure Code (A ct X  o f  18S2),
section 439.

U n r le r  s e c t io n  4 3 9  o f  th e  C o d e  o f  C i-irain al P r o c e d u r e , 1 8 8 2 , th e  H ig h  C o u rt 
h a s  p o w e r to  c o n s id e r  th e  f a c t s  o £  a c a s e  in  re v is io n .

T h e  petitioners in this case were charged before the Sub- 
Divisional M agistrate of M eherpore w ith offences under sections 
147, 379, and 109 of the P enal Code, and were all convicted. Ram  
B rahm a Sircar being sentenced to six m onths and the others to 
five m onths rigorous im prisonm ent. A gainst this cohviction there 
was an appeal to the D istrict M agistrate who altered the conviction 
to one under sections 143 and 379 but upheld the sentence.

The petitioners then  moved the H ig h  Court under the revi
sional section to send for the record and quash the convictions on 
the following grounds :—

(1) That under the circumstances of the case the petitioners 
were not members of an unlawful assembly, and therefore not 
gu ilty  under section 143 ;

(2) That there was nothing in  the case to show any com 
mon oly 'ect;

(3) T hat there was nothing in  the facts proved to show th a t 
theft had been committed ; and

(4) That upon the facts proved, and under the circumstances 
of the case, the sentences passed were unduly severe.

«  C n m in a l  R e v is io n  N o . 2 7 3  o f  1 8 9 4 ,  a g a in s t  th e  o rd e r  p a s s e d  h y  J .  H . E .
G a r r e t t ,  E s q . ,  D is t r ic t  M a g is t r a te  o f  N u d d ia , d a te d  th e  1 4 th  M n jr 1 8 9 4 , 
m o d ify in g  t h e  o rd e r  p a s s e d  b y  W . N . D e le v in g e , E s q . ,  S u b -D iv is io n a l  M a g is 
t r a t e  o f  M e h e rp o re , d a te d  th e  2 1 s t  o £  A p r il  1 8 9 4 .


