
the well-known and well-considei'ed limitation tliat they were m i 
only legislatiag' for those who wera aefcually within their jurisdic- “  
tion and within Ihb limit? of the colony. The limitation as thus oood™op 
laid down is said to be found at page 459 of the report. ’̂Mohat̂ '*'*

'Now it appears to me there is nothing in either of these two 
fases which indicates that anything but the ordinary and natural 
constrncLioii should be placed on the words of the section of the 
Probate and Admiuisiratiou Act which deBnes the age of major
ity. And seeing that the action of the Legislature in fixino- the 
ago of majority at the age of 18 years is merely intended to 
apply to the cases of those persons who are seeting to deal with 
property within the jarisdictioa of the Court, I do not thinii it 
can be said that the plain moaning of the section is io be set aside 
for the purpose of raaldng the definition of the slatus of minority 
apply only to persons domiciled in this country. To my miud 
tlie words are express, aud the limit of the period of disability is 
for the purpose of the Act iSsed at 18 years, not merely for persons 
domiciled iii this country, but for any other persons whether they 
be aliens or not.

The reisult is that 1 must refuse the application.
Application rf/usfd.

Attorney for the petitioner : M>'. II. 0. Chick.
J. V. w.
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C R I im A L  R EV ISIO N .

Bf/ore Sir TF. Comei- Pelheram, Kiihjht, Chief Jastkf^ mid Mr. Justice
Rmnp'm.

B E H A ftY  L A L L  T L IIG D N A IT , F j r s t  P a r t y  (rETiTiONEH) ®. D A B B Y , I 894 
Seookd P a b it  (OfPOSiTE PAiiTr.)** M u  24.

Crimmil Procp.drn'e Code (18S3), section X4S~Possmioyi, Orikr o f Criminal 
Court as to—Parlies lo jirooeedhigs—Rigld to notice.

W iiere procefidm gs tmdei' section  14B o f  the Code o f  Criniinnl Procedure 
w ere in stitu led  b y  a MugiBti’uta reg ard in g  a  dispute aa lo  the rig h t to d ig  fo r  
o o a lia a  certiw'n mousa whiiih w as claim ed by a Com pany fo th e exclusion o f  
those in  possesaiun o f  tlie anrfiioe rig h ts  o f  a  portion o f  the m oiw , and the

® C rim inal R evision  K o . 3 17  o f  1894 , again st th e order passed by  N .
W ard e Jo n e s , E s q ., Su b-D ivision al M agistrate o f  Govipdpiir, dated  Ih a J 8th 
M ay 1894.



1 8 9 4  M a g i s t r a t e  m a d e  t h e  m a n i ig e r  o f  th e  C o m p a n y  o n ly  a  p a r t y  to  t h e  p r o c e e d in g s
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■ a n d  n o t  th e  C o m p a n y  i t s e l f ,  a n d  a n  o r d e r  w a s  m a d e  u n d e r  th e  s e c t io n  in  f a v o u r  
B b h a h y  L a l l  ,  „

T r i g u n a i t  • " ' i n a g e r  ;

V. H e l d ,  t h a t  t h e  o r d e r  w a s  b a d  a n d  m u a t  b e  s e t  a s id e  a s  t h e  p a r t i e s  in t e r e s t e d
D a r b y . w e r e  n o t  p r o p e r ly  b e f o r e  t l ie  C o u r t .  >sl'he m a n a g e r  h a d  n o  i n t e r e s t ,  e x c e p t  a s

s u c h ,  o r  p o s s e s s io n  e x c e p t  a s  r e p r e s e n t in g  t h e  C o m p a n y ,  a n d  s u c h  p o s s e s s io n

is  n o t  t h e  k in d  o f  p o s s e s s io n  c o n te m p la te d  b y  t h e  s e c t io n  ( I ) .

( I J  Before Mr. Justice Trevelyan and Mr. Justice Rampini.
1 8 9 3  NEWAZ ALT ( P e t i t i o n e h )  v s . RAM BALLABH OHAKRAVARTI

A ugust 2 9 .  ( O p p o s i t e  P a k t y ) . *

T h e  f a c t s  w h ic h  g a v e  r i s e  to  th e s e  procGodings w e r e  s h o r t l y  a s  f o l lo w s  :—  

C e r t a i n  p r o p e r t y ,  t h e  s u b j e c t - m a t t e r  o f  tb o  d i s p u te ,  w h ic h  th e n  b e lo n g e d  

to  o n e  T du , w a s  s o ld  in  1 2 9 5 ,  a t  a n  a u c t io n  s a le ,  a n d  th e n  p u r c h a s e d  b y  o n e  
f i id d ik  M ia  Tjenami f o r  o n e  H o s s e i n  A l i .  H o s s e in  A li  w a s  d e a d  a t  t h e  t im e  o f  
th e s e  p r o c e e d in g s ,  a n d  w a s  r e p r e s e n t e d  b y  I z a t u n n i s s a  B ib e e  a n d  h e r  

ch ild ren . I n  1 2 9 7 ,  t h e  p r o p e r t y  w a s  a g a i n  s o ld  in  e x e c u t io n  o f  a  m o r t g a g e  

d e c r e e ,  a n d  i t  w a s  th e n  b o u g h t  b y  N e v r a z  A l i ,  w h o  w a s  a  n a ib  in  t h e  e m p lo y 

m e n t  o f  t h e  la d y ,  a n d  i t  w a s  a l l e g e d  a s  a g a i n s t  h i m  t h a t  h e  w a s  a  m e r e  
b en am id ar  f o r  h e r .  R a m  B a l la b h  C h a k r a v a r t i ,  i t  a p p e a r e d ,  w a s  a t  t h e  t im e  
th e s e  p r o c e e d in g s  w e i e  i n s t i t u t e d  a  Tcurpurdaa i n  h e r  e m p lo y ,  a n d  h i m 

s e l f  h a d  n o  c l a im  to  o r  i n t e r e s t  in  t h e  p r o p e r t y .  I n  1 2 9 9 ,  a  q n a r r e l  to o k  
p la c e  b e tw e e n  t h e  l a d y  a n d  N e w a z  A l i ,  a n d  s u b s e q u e n t l y  th e r e to  t h e  l a t t e r  

a p p l ie d  t o  t h e  C iv i l  C o u r t ,  a n d  o b ta in e d  a n  o r d e r  f o r  p o s s e s s io n  b y  
v i r t u e  o f  h ia  p u r c h a s e ,  a n d  o b ta in e d  s y m b o l i c a l  p o s s e s s io n .  T h e re a l^ te r  

o n  h is  g o i n g  t o  t a k e  a c t u a l  p o s s e s s io n  h e  w a s  r e s i s t e d  b y  R a m  B a l l a b h  
C h a k r a v a r t i  a n d  o th e r s  o n  t h e  s id e  o f  t h e  l a d y ,  a n d  a  r i o t  e n s u e d .  T h e  
p o l ic e  th e r e u p o n  r e p o r t e d  t h e  m a t t e r  t o  t h e  M a g i s t r a t e ,  w h o  i n s t i t u t e d  th e s e  
p r o c e e d in g s  u n d e r  s e c t io n  1 4 5  o f  t h e  C o d e  o f  C r im in a l  P r o c e d u r e ,  m a k in g  
R a m  B a l la b h  C h a k r a v a r t i  ( w h o  w a s  t h e r e i n  d e s c r ib e d  a s  t h e  h u r p i m l a z  o f  

t h e  l a d y ) ,  t h e  f i r s t  p a r t y ,  a n d  N e w a z  A li ,  t h e  s e c o n d  p a r t y .  T h e  M a g i s t r a t e  
d e c id e d  t h a t  H o s s e in  A l i  a n d  h i s  d e s c e n d a n t s  h a d  b e e n  in  c o n t in u a l  p o s s e s s io n  

o f  t h e  l a n d  in  d i s p u te ,  a n d  t h a t  t h e  p u r c h a s e  b y  N e w a z  A li  w a s  henam i f o r  
t h e m ,  a n d  a f t e r  g o i n g  in t o  t h e  q u e s t io n  a s  t o  w h e t h e r  t h q  l a t t e r  c o u ld  a v a i l  

h i m s e l f  o f  h i s  s y m b o l ic a l  p o s s e s s io n ,  a n d  d e c i d i n g  t h a t  a g a i n s t  h im ,  m a d e  a n  
o r d e r  t h a t  t h e  f i r s t  p a r t y  s h o u ld  b e  m a i n t a i n e d  in  p o s s e s s io n  t i l l  o u s t e d  b y  d u e  

c o u r s e  o f  la v i.
N e w a z  A li  t h e n  o b ta in e d  a  r u l e  f r o m  t h e  H i g h  C o u r t ,  c a l l i n g  o n  R a m  B a lla b h  

C h a k r a v a r t i  t o  s h o w  c a u s e  w h y  t h e  o r d e r  s h o u ld  n o t  b e  s e t  a s id e  u p o n  a m o n g s t  

o th e r  g r o u n d s  t h a t  t h e  p r o c e e d in g s  w e r e  b a d  a h  in itio , a s  h e  iia d  n o  i n t e r e s t  in  

t h e  p r o p e r t y ,  b e in g  m e r e ly  a  s e r v a n t ,  a n d  t h a t  t h e  p r o p e r  p a r t i e s  w e r e  n e v e r  

b e f o r e  t h e  C o u r t .

* C rim inal Revision No. 501 of ISftS, aprainst the order passed W. H. Vincent, 
Esq., D istric t M agistrate  of Beerbhoom, dated the I2 th  of Ju ly  1893.



The petitionor in iliis case and liis co-sliarers alleged that they 1894 
w e r e  the owners in lahhraj ng\\[, and in exclusive posse. .̂aon of
SI piece of land Imown as Purniata in vionza Ealikara in pargaiia Teigunait 
Ivatras in the district of Manbhoom. Mr. Darby was tho DAuuy. 
manager of the Jheria and Katras Goal Company, ’vvho hold 
lea.ses of the sub-soil rights under one Purao Chunder Daw who 
\vns a lessee of Eajah Gunga Naraih Singh of Katraa.

I t  appeared that the Company ehiimod as lessees to be entitled 
to all sub-soil rights in respect of the whole mousa, whereas the 
petitioners denied that ihe Rajah, or any one cliiiming under him, 
had any right whatever in their Mheraj lands. The petitioner 
having started d.igging for coal in that land was stopped by 
]ieople ill the employ of Mr. 13arhy, and a breach of the peace 
being apprehended, tho matter was reported to the Sub-Divisional 
M agistrate by the Sub-Inspector. These proceedings were there- 
upoH instituted under section 145 of the Code of Criminal 
Procedure, in which Behary Lall Trigunait was made the first 
party and Mr. Darby the second party. In these proceedings 
evidence was gone iuto before the Magistrate who delivered the 
following judgment

“ The facts which gave rise to these proceediugs are briefly 
these : One of the parties Behary Lall Trigunait started digging 
for coal in village Malikara, in pafgana Katras, when he was

B alm  Dvmrhi Nath Glmclterlnitty fo r  th e  petitioner.
Mr, P. L . Roy and M oiilvi Seraiid Islam fo r  th e  opposite party.
T h e  jm lg n ittu l o f  tlva llig U  Cuuvt ('I’liEVEuyAH aad R a m pin i, J J . ) ,  waa 

as folltnvs
In  tliis (jiise tliere  cati ba no doubt that the proceedings are barl ah initio.

Tlie proceedings wfira inalitu ted  ag ain st R am  Bttllabir ChaUrav.arti, ivho 
liappens to lie tho hurpurdus o£ a M aliom edan laily iind her cliildreii. W e  find 
that tliia R am  I^allabh wns a p arty  to tlie pruoeeiliugs, and tb at tho lad y  and 
ber cbild rea w ere iievm' laade parties ia  any seiwe. B a t  the dispute was 
really n ot betw een  Kani Ballab h  aiul th e  other siiJe, but betH'Ben this Jady and 
lier children on th e  one aide and N ewai! A ll on the other. W e th in k  tlia t tbe 
original proeeedinga w ere had and sboidd bo w holly set aside. I f  there is a  
dispute betw een  tbia lady  and tb e  other side, and it  ia one likely  to lead to a 
breach o f  tbe pe&ee, f re s h  proceed ings m ay be instiluted in a legal w a j'.

H, T. H,
Rule made absolute and order set aside.
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ISiii b j ppojjle iu tlie employ of Mr, Darbj', l])e manager
employed by Mossrs. Andrew Yulo & Co. to work tlieii- coal 

TidoiutJAiT fluids in tliia distriof,. A broacili of iho peaco was fipprehftiiiled
nAHHi', and the matter was reported for orders by the SiiV'insppetor

of Topcliaolii. Evidonca on botli sidos has been gone into, 
and I  have personally visited tlio scene, and have had Behary 
TrigunaiL to poial out to me the old coal pits, which he allegeg

lio dug. He Ima not been able, liowovor, to show mo the rastige
of a ])it. Ho trios to exphiiu this by saying that the rains have 
filled l.h(im np ; but he apparently forgets that the rains endod 
long boforo Magh last, when one of the pita is said to have 
be('n duo;. 'There has boon no rain since Magh, and tlio 
exeo.«o is, tboi'ofore, impot(»nt. Moreover the spots pointed out 
to me firo in tiie bed of a streamlet, and oven if one of them had 
been siltod iip by tlio slroam in tho rains, there would, at lesist, 
iiiive boon a hollow to mark tho «pot, or, at all events, a free 
deposit of sand. As a matter of fact, however, there is no hollow,
no sand and not oven the colour of coal; while, on the other hand,
the ontcrop wluuli oxhibiis itself betrays that the coal is of es- 
tremely bad quality and too scant to work. In fact, there is no 
donbt that tlieso old pits are nothing more than the product of an 
invcntiye imagination. A great dfwl ])«s been said in argiimoul 
about supei'ficial possession, but the pleaders on both sides appear
1,0 have lost sight of tho fact that i.ho dis]uif« is not about the 
surface bnt about tlie coal below. What I havo to consider is 
the fact of possession of tho coal. Now, it is not denied that 
Mr. Darby sunk inolines and extra(d,ed coal in January lasl, 
and those pits aro visible and prominent now ; on the otlior 
hand, 1 havo already remarked that liehary Iriginiait has 
failed to show mo oven a trace of any pit or iiuiliue made 
by him. Tho evidonco adduced by him is wholly false, and 
its fictitious nature Is exhibited by the fact that even the position 
of the alleged pits lias heen wrongly given by the witness. The 
placos shewn me hy the Tiigunait aro, as I havo already remarked, 
in the bed of a stream let; even positions are wrongly giv'en. 
That Behary Trigunait hn.̂  noTOr taken possession of the sub-soil 
rights is beyond doubt; oa the other hand ihe Rujah’̂  eiijoyiHeat 
of the ooaling rights is placed boyond doubt by the documents
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filed, and Mr. Darby’s possession of the coul id open to ocular 1894
■ clemonstralion. With rights I hiire nothing to do; but thatBEJilp.YLai.c 
Mr. Darbyis in possesision of the coal is manifest. I accordingly T iu g u n a it 

awai'd possession of the coal in mouta Malikara to Mr. Darby Darby.

and order Behary Lall Trigunait to refrain from touching or 
entering upon it imLil he shall have ousted Mr. Darhy by law,”

The petitiouer then obtained a rule from the High Courf, on 
the opposite party to show cause why this order shouW not be 
set aside ou the followiag grouuds amongst ottiers:—

Tliat the Ivatras and Jhevia Goal Co., the alleged lessees of 
the sub-soil rights in the moica, not being made parties to the 
proccodiiigs, and Mr. Darby, who was only the manager, having 
no personal interest in the matter, the proceedings were 'wholly 
void, and that undergromid or siih-soil rights could not rightly be 
the snbjeot of proceedings iinder the section.

Nnmorous other objections were talcen to the findings of the 
Magistrate, but it is not niaterial to notice them for the purpose 
of i.his I'eport.

Mr. M. Ghose and Mr. J. G. Apear appeared in support of 
the rvde.

Mr, G. S. rienderson showed cause.
The judgment of the High Court (P etheeam, O.J., and 

Rampisi, J . )  was as follows : —
We think that this rule must be made absohite, and ibat it is 

enough for tis to .say that it must ho made absolute, because the 
pei'sons interested are not before the Court. Mr. Darby, in who.se 
favour this order has been made, in liis written statement, states 
that the pr..perty in question belongs to a Coal Oompany, and 
that his position is that of a manager of the Oompany. He does 
not state that ho has any interest except as manager, and does 
not state that he has any independeni, or in fact any, po,ssession, 
except as representing the Oompany od whose behalf he is  

managing the mine. We do not think that that kind of possession 
is a possession such as is contemplated by this section, or, as I  said 
just now, that the parties interested are properly before us. For 

these reasons we make the rule absolute.
S u k  made absolute and order set aside.
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