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tha t the judgm en t of the Judicial Commissioner and the ju d g - 
'm e n to f  the Commissioner of the Tenasserim  Division should be 
reversed and the  decision of the D istrict Ju d g e  restored with 
the variation above m entioned.

The respondents m ust pay  th e  costs of this appeal and  the 
costs in  the th ree Courts below.

Appeal allowed.
Solicitors for the a p p e lla n t: Messrs. Lattey f  Hart.
Solicitor for the respondents : M r. B. E. Heaton. 

c. B.

O R I G I N A L  C I V I L .

B e fo r e  M r. Ju s t ic e  S a le .
K H E T T E R P A L  S R I T I E U T N O  v. K H E L A L  K R I S T O  B H U T T A C H A R J E E

AND B Y  RBVIV O R

~ K A L L Y  C H U R N  B H U T T A C H A R J E E  a n d  o t h e r s  v . D U R G A  C H U R N  

B H U T T A C H A R J E E  a n d  o t h e r s ,  a n d  

I n  t h e  m a t t e r  o f  S h i t  3 3 4  o f  1 8 8 9 .

S R I S T I D H U R  C O U C H  K A L L Y  C H U R N  B H U T T A C H A R J E E  
a n d  o t h e r s .®

Costs— C iv il P roced u re C od e (A c t  X I V o f  1 8 8 2 ), s. 222— C o s t s  o f  p a r tit io n  
ch a rg ed  under that section  on sh ares  o f  p a r t ie s  in  p a r tit io n  suit— M ortgage  
hy one sh a re r  o f  u n div ided  sh a res— L ia h il ity  f o r  costs o f  p a r tit io n  o f  
m ortgagee not p a r ty  to p a r t i t io n  suit— A pp lica tion  in  suit hy p erso n  not 
p a r ty  to su it— R em ed y  hy su pplem en tal su it— Procedure^

K .  S . a n d  K .  B .  w e r e  j o i n t  o w n e r s  o f  c e r t a i n  p r o p e r t i e s .  I n  1 8 8 6  X". (S', 

m o r t g a g e d  h i s  u n d i v i d e d  s h a r e  to  S. C. i n  c o n s id e r a t io n  o f  a  lo a n  a d v a n c e d  

b y  S . C. to  h im .  I n  1 8 8 7  11. 8 .  b r o u g h t  a  s u i t ,  to  w h ic h  S . C. w a s  n o t  m a d e  
a  p a r t y ,  a g a i n s t  K .  B .  f o r  p a r t i t i o n ,  a n d  o n  2 7 th  A p r i l  1 8 8 8  o b ta in e d  a  d e c r e e  
u n d e r  w h ic h  a  c o m m is s io n  o f  p a r t i t i o n  w a s  i s s u e d .  I n  t h e  c o u r s e  o f  th e  

s u i t  b o t h  K .  S .  a n d  K . J i .  d ie d ,  K .  B .  o n  2 n d  S e p te m b e r  1 8 8 8 , a n d  K .  S . 
o n  3 0 th  M a r c h  1 8 9 2 , a n d  b y  o r d e r s  o f  C o u r t  t h e i r  s o n s  w e r e  p u t  o n  th e  

r e c o r d  in  p la c e  o f  t h e i r  r e s p e c t iv e  f a t h e r s .  T h e  r e t u r n  t o  t h e  c o m m is s io n  o f  
p a r t i t i o n  w a s  m a d e  o n  2 4 t h  F e b r u a r y  1 8 9 2 , a n d  On 2 0 th  J u l y  1 8 9 3  a n  o r d e r  w a s  
m a d e  c o n f i r m in g  t h e  r e t u r n ,  a n d ,  u n d e r  s e c t io n  2 2 2  o f  t h e  C iv i l  P r o o e ( h u  e C o d e , 
c h a r g i n g  t h e  c o s t s  o f  s u i t  a n d  o f  t h e  c o m m is s io n  o f  p a r t i t i o n  to  t h e  s h a r e s  o f  
t h e  p l a in t i f f s  a n d  d e f e n d a n t s ,  r e s p e c t iv e ly ,  i n  t h e  s u i t .  M e a n w h i le  i n  J u l y  1 8 8 9  
S . C . b r o u g h t  a  s u i t  o n  h i s  m o r t g a g e  a n d  o b t a i n e d  a  d e c re e ,  d a t e d  5 th  A u g u s t  
1 8 8 9 , f o r  a n  a c c o u n t  a n d  s a le ,  a n d  in  t h a t  s u i t  a  f in a l  O rd e r  f o r  s a le  w a s  m a d e  

® A p p l i c a t io n  in  O r ig in a l  C iv i l  S u i t s  N o s .  2 1 7  o f  1 8 8 7  a n d  3 3 4  o f  1 8 8 9 . •
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on 5 th  Jan u n v y  1891, wMoli lio w ev o r w as o n ly  filed  on 19tli A u g u s t 1893. 
U nder th a t  otcler tlip p ro p e r ty  w as a d v e rtised  lo r  sale, th e  r e ia r n  to  th e  ■ 
conim ission o f  p a r titio n  being set out ia the abstract o f  title as p a r t  o f  flie 

title , and th e  p ro p e r ty  to  be so ld  b e in g  dGscribed iia a d iv id ed  m oiety . I n  
an ap p lica tio n , m ad e  b o th  in  th o  p a r tit io n  a n d  m o rtg ag e  s u its ,  b y  tlio  
(leEendants in  th e  p a r tit io n  su it,  fo r  an  o rd e r f o r  eala o f  a  po rtio n  o f  tlie ir 
share o f th e  p ro p e r ty  in  order to  p a y  th e  co sts  o f  th e  su it and o f  th e  p a rti-  

tioi! and  o th e r  d eb ta  find liab ilitiea  fo r  w h ich  th e y  w ere  liab le , that 
th e  m o rtg ag ee  h a v in g  h a d  th e  b en e fit o f th e  p a r tit io n , a n d  hav ing ' accepted  
and ap p ro v ed  o f  i t  as p a r t  o f  h is  title , as  show n b y  th e  p roceed ings f o r  sale, 
w as, th o u g h  n o t  a p a r ty  to  th e  p a r tit io n  su it, b o u n d  b y  th o  eq u ities  a tta c h in g  
to  tire m o rtg a g e d  p ro p e r ty  as in c id e n ts  o f  th e  p a rtitio n . H o  w a s th e ro fo ro  

liab le in  re s p e c t o f  a p ro p o rtio n a te  sh a re  o f  th e  c h a rg e  fo r  coats o f  th e  p a r ti­
tion c reated  b y  th e  o rd e r o f  C oui't m a d e  in  th a t  s u i t  u n d e r sec tio u  222 o f  tho 
Civil P i'ocodure Oodo, w id  such  p ro p o rtio n a te  s h a re  o f  those  co sts  shouM  be 
deducted  in  p r io r ity  o u t o f  th e  p ro ceed s  o f  th e  sa le  o f  tlia  m o rtg ag ed  

p roperty .
Tlio d e fe n d a n ts  in  th e  p a r t i t io n  su it ,  h o w ev er, n o t be in g  p a r tie s  to  th e  

m ovtgage su it, su c h  an  o rd er co u ld  n o t  b e  p ro p e r ly  m ad e  a t theiv  in stan ce , 
but th e y  sh o u ld  e n fo rc e  th e  c h a rg e  fo r  co sts  a g a in s t tlie m o rtg ag ee  by 
supplem ental su it,  an d  th e  O o n rt s ta y e d  tlie sale o f  th e  p ro p e rty  f o r  a  reaso n ­
able time to  g iv e  th e  j>artiB.s a n  o p p o rtu n ity  o f  m o v in g  f o r  s ta y  o f  tho  sa le  
in  an y  such s u it  as  m ig h t  bo in s titu te d .

T h i s  was an application by Darga Chum Blrattacliarjee and 
Uma OlinvQ Btuttacliai’Jee, two of the defendants in a reviYcd 
pariiition suit No, 217 of 1887, in which a decree for partition had 
been made, and a commission of partition issued, that the Begistrar 
might be at liberty to sell certain property and pay thereout their 
debts and liabilities, and the costs of the suit, and of the commis­
sion of partition.

The petition stated tliat by a decree made by the Eigli Court 
on 27th iipril 1888 in a suit (217 of 1887) brought b j  Khetterpal 
Sriliratno against Khelal Kristo Bhuttacharjee, the pliiinliff and 
defendant -were declared to be jointly entitled to certain property 
in equal shares, and it was ordered that the property should be 
partitioned between them, and that a commission of partition 
should issue, and accotints and enquiries were directed to bo 
taken: (1) an account of the rents and profits of the property 
which may have come into tbe hands of the parties respectively 
or to other persons by their order or for their nse ; (2) an en­
quiry as to what were the valid and subsisting debts owing by
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1894 tlie Joint ftimily ; and (3) liow suoli debts were to be provided fo r; 
tliat by tlie said decree it was also ordered and decreed that the 
parties sliould pay tlreir own costs of the suit np to and iuokding 

Khmai, the docrco to bo taxed by tlie taxing officer of the Court as between 
attomey and client on scale No. 2, and that the expenses of the 
commission of partition should bo borne by the parties in pre- 
]3ortion to tho -vttlne of tlioii- respective shares ; that on 2nd 
September 1888 Khelal Ivristo Bhuttacharjee died, and his five 
sons (two of whom, tlie petitioners Durga Churn Bliutlacharjoe 
and Uma Churn Bhnttacharjee, were adults, and the three others 
Gouri Ohnm Bhnttacharjee, Bhabani Churn BhuttaeliaTjee, and 
Umbica Churn. Bliuttacharjee were minors wider 18 years of age), 
were by an order of Court, dated 28th February 1889, put on 
the record as defendants iu tho place of their father ; and they 
duly entered ap])earanco in the revived suit, and by an order of 
Court, dated 26th July  1889; l^Iundo Lall Mookerjeo was appointed 
guardian ad likni of the minor defoudants ; that in pursuance of 
the deoree of 27th xVpril 1888 a commission of partition was issued 
to tbo Registrar of the Conrt to make the partition as directed by 
tho decree ; that on 30th March 1892, pending tho proceedings for 
partition before the said Commissioner, the plaintiff Khetterpal 
Sritirutno died, leaving six sons Lis heirs and representatives; that 
on 2‘lth  February 1892 tbo Cominissioiior made his return to the 
'commissioa of partition, whereby ha allotted to the plaintiff a 
moiety of the properties in suit, and tho remaining moiety to the 
substituted defendants iu tho su it; that on 10th May 1892 by 
order of Conrt the suit was revived and tho names of the sons of 
the plaintilT, namely, Kally Ohurn Bliuttacharjee, Tara Churn 
Blmttacharjee, Bhoirab Chunder Bhuttacharjee, Bogola Chum 
Bhuttiicliarjee, Tripura Churn Bhuttacharjee, and Matmigee 
Churn Bhuttacharjee (tho last of whom was a minor, for whom 
his brother Kally Chum was appointod next friend) were put on the 
record of the suit in tlio place of thoir fatlior Khotterpal Sriti­
rutno ; that on 20tli July 1893, the Court, on tho suit coming ou 
for bearing for further direction, confirmed the return of the 
Commissioner, ordered that tbo parties should be put into possession' 
of their allotments laader tho partition,' and that the costs 
of all parties of the suit and commissioa of partition should



form a cliarge on the respective shares allotted by tlie rettini to 1894
tho cominissiou of p.irtilioii ; tliat t te  costs (togotliev with debts KiiEtTEiiPAL 
and li<abilitios due by the estate of Khelal Kristo Bhiitiachaijeo) SiirriituTNo 

amounted to a sum which the petitioners had no moans of paying K uulal 

except by sale of a portion of the property allotted to them and 
the other defendants on the partition ; that the share of tho c iu n jE E . 

plaintiffs in the joint properties, was, before the iustitntioa of tlie 
partition suit, mortgaged to one Sristidhur Couch, who on Stli 
Axigust 1889 had obtained a decree in a suit (334 of 1889) 
brought on his mortgage, and under an order of the 5th January 
1891 had caused the property to bo advertized for sale on 31st 
March 189-t; and that the mortgagee had obtained a material 
benefit from the partition, inasmuch as his mortgagor’s interest 
was now decided and. ascertained.

The petitioners asked, therefore, foe an order that the Eegistrar 
should be at liberty to sell so much of the properties allotted to 
them and the minor defendants as might be necessary for payment 
of the costs of the suit and commission of partition and the 
debts and liabilities of the defendants, and out of the proceeds 
pay such costs and debts and liabiUties, and also out of the 
proceeds of sale in suit No. 334 of 1889, in which Sristidhur 
Oouch was plaintiff, and Kally Churn Bhuttacharjee and others 
were defendants, pay the proportionate share of the costs of the 
commission of partition payable by the plaiutiifs to the petitioners 
and the minor defendants in the suit.

I'rom an affidavit filed on behalf of Sristidhur Oouch, the 
plaintiff in suit No. 334 of 1889, it appeared that tho plaintiff 
Khetterpal Sritirutno had mortgaged to him on 11th January 
1886 his undivided half share in the property, the subject of 
the partition suit, for Rs. 15,000 with interest at 10 per cout, ; 
that, on default being made in payment of the amount, suit 
No. 334 of 1889 was instituted in 1889 against Khelter]3al 
Sritirutno on the mortgage, and oa 5th August 1889 Sristidhur 
Couch obtained a decree in that suit, under which tho sum of 
Rs. 22,000 odd was found on the report of the , Eegistrar, which 
was duly confirmed by the Court, to he due to him, and a day was 
■fixed for the payment by the defendant of the sum d u e ; but 
default was made in payment, and Sristidhur Couch obtained
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1894 an ovJer, daled 5th January 1891, for sale of the property; that 
lOiETTKEM Khetterpal Sritirutuo the suit was revived
SiuTmuTNo against his sons who were suhstituted for their father, as parties 

defendants on the record ; and that under the order of the 5th 
January 1891 the property had boon advertized for sale on 
31st March 1894, on bohalf of Sristidhur Couch. I t  was therefore 
guhmittod that thero wore no grounds for the application.

Mr. R. IlUlef for the applicants.
Mr. T. A. Apcar for the minor defendants in suit 217 of 1887. 
Mr. ChuekerhuUt; for the plaintiffs in suit 217 of 1887.
Mr. 8inha for the mortgagee (plaintiff in suit 334 of 1889.) 
S a l b , J ,—This application is free from doubt except so far as 

it seeks to affect the plaintiff in the mortgage suit.
The facts are briefly as follows : Khetterpal Sritirutno and 

Kholal Kiisto Bhnttacharjee wore joint owners of certain pro­
perties.

On the 11th of January 1886 Khetterpal Sritirutno executed
a mortgage of his -undivided share in most of these properties
in favour of Sristidhur Couch to secure the repayment of a 
loan obtained from him. In  1887 Khetterpal brought this 
suit against his co-ownor for an account and partition and 
obtained a decree, dated 27th April 1888, under which a commis­
sion of partition was issued. The Commissioner’s return is dated 
24th February 1892.

In  the eourso of the proceedings both tho original plaintiff 
and the original defendant died, and there was ■ considerable delay 
ill reviving tho suit.

On the 20th Ju ly  1893 an order was obtained conilrniing 
the return and charging tho costs of suit and of the partition upon 
the properties, tho subject of the suit.

In  July 1889 Sristidhur Oouch brought a suit upon his
mortgage, and on tho 5th of August 1889 obtained a decree for
an account and sale. The Registrar’s report on the result 
of the account is dated 24th January 1890. A final order for 
sale was obtained on the 5Lh of January 1891, but it remained 
unfiled for two years and sevoc. months, that is until the I9th 
August 1893, a moath after the date of the order for the confirma­
tion of tho rctnrn, The mortgagee, though in a positiou W
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pvoceed to a sale under tho order of tlie 5th Janiinry 1891, 1801
waited until after the partition was completed, and until after tlie Kiiettem'al 
return waS'OouGrmed, liis object obviously being to olitiiin tlie Srtoedtno 
benefit of tbe partition wliicli was being effected in the parti- Khe’lal 
tion suit.

As the result of the partition the,mortgage now attaches to a 
diTided share. Tho costs of the partition by which this result 
has been obtained were charged upon tho properties under section 
2^2 of the Civil Procedure Code. This section is a new provi­
sion, the objoct of which is to secure tho payment of costs, and 
it is of special value in ])artition suits i;o whicli it is now generally 
applied. The mortgiio'eo is entitled to the bonelit which has 
resulted from the partition, but the question is wlietliei’ he can 
claim that benefit, and at the same time disclaim liability in 
respect of the charge for costs created by the Court under an 
express provision of the Code. His contention is that not being 
a party to the partition suit he is not boiind by the order croaHng 
the charge.

A mortgagee is not a necessary party to a partition suit, 
but he may, and frequently does, obtain leave t.o attend the 
proceedings as a quasi-party. The mortgagee in the present case 
did not obtain leave to attend the proceedings in the partition 
suit, but in the relation in which he stands to the mortgagor
he is equally with him bound by the partition. It would of
course be open to him to impugn the partition on the ground 
of fraud, but there is no suggestion of any sucli ground
of complaint existing in the case. On the contrary, it appears
from the proceedings before the Registrar under the ordet for 
sale that the return of the Commissioner ia set forth in the 
abstract of title as part of the title, and the property to be sold 
is described in the notifioation of sale as the divided northern 
moiety. The mortgagee has thus signified liis approval and accept­
ance of the return. He objects to nothing eounected with the parti­
tion prooeedings except the order ooiilirming the return, so far 
as itdireots the costs to be charged on the property. Is he entitled 
to say that his title, though derived from the mortgagor, is yet so 
distinct as to be free from the equities attacliing to the property 
as an incident of the partition ? The point is new, The mortgage

()3



1891 having been executed prior to tliB institution of the partition suit;, 
K urt™ u^ doctrine of Us pendens does not apply. If, however, the mort- 
HRrriKUTNo gngee Imd prooeedod to a sale pending llie partition, the purchaser 

Kuiii.AT, would have hecomo a necessary party to the partition suit, and 
Buutta matter of costs have been subject to the liability of
CHAEJEE. his predecessor in title. Is the mortgagee entitled to be placed 

in a better position? In my opinion the mortjfagee, having 
adopted the partition proceedings, and h/iving accepted the 
divided share, must take this shn.ro subject to the charge for a 
proportionate share of the costs of the partition as distinguished 
from the costs of suit, and this proi)ortioniito share oC the costs 
ought to be deducted in jiriority out of the salo-proceeds of the 
mortgaged property.

It is objected, however, that tins order cannot be made at the 
iijstanofl of the dofciidiints in the [lartition suit, who are not 
parties to the mortgage suit. Thi-> objocliou, tliongh purely tech­
nical, is not without force, and, being pressed, I shall give time 
to the present appliciuiliS to talve the necessary steps by supple­
mental suit or otherwise 'l̂ o enl'orco this charge for costs as 
against the raortgngee. This application, ilierefore, so far as it 
affects the mnrl.gageo, must sl-and over for disposal until after 
hearing of thn new suit. The property if sold with, notice of tiie 
charge cannot bo expoctod to fetch its full value, and such sale 
would probably bo followed by litigation. I  shall iheroFore 
direct the sale to stand over for a reasonable time in order to 
give the parties an opportunity for moving for stay of the sale 
in any now suit which may bo instituted,

An order in terms of thcs remaining part of the application 
■will be msiilo.

Attorney for the ])cti(ioners: TSaboo )V. C. Bonnerjee.
Attorney for the minor defendants: Baboo Bepin Belmrj) 

Bonnerjee.

Attorney for (lie [ilaintlfis in suit No. 217 of 1887 .■ Messrs, 
M mn/fjj ( f  I h s o ,

Attorney for Hip plaini/iff in suit No. ooi of 1880; Mf- 
SwinJwp.
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