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that the judgment of the Judicial Commissioner and the judg-
ment of the Commissioner of the Tenasserim Division should be
reversed and the decision of the District Judge restored with
the variation above mentioned.
The respondents must pay the costs of this appeal and the
costs in the three Courts below.
Appeal allowed.
Solicitors for the appellant : Messrs., Lattey  Lart.
Solicitor for the respondents : Mr. B. R. Heaton.
C. B.

ORIGINAL ClVIL.

Before Mr. Justice Sale.
KHETTERPAL SRITIRUTNO ». KHELAL KRISTO BHUTTACHARJEE
AND BY REVIVOR
KALLY CHURN BHUTTACHARJEE Axp orHERs y. DURGA CHURN
BHUTTACHARJEE AND OTHERS, AND
IN THE MATTER OF SuiT 334 oF 1889.
SRISTIDHUR COUCH » KALLY CHURN BHUTTACHARJEE
AND OTHERS.®
Costs—Civil Procedure Code (Act XIV of 1882),s. 222—Costs of partition
charged under that section on shares of parties in partition suit— Mortgage
by one sharer of undivided shares—Liability jfor costs of partition of
mortgagee not party to partition suit— Application in suit by person not
party to suit—Remedy by supplemental suit— Procedure.

K. 8. and K. B. were joint owners of certain properties. In 1886 K. S.
mortgaged his undivided share to S. C. in consideration of a loan advanced
by 8. C. to him. In 1887 K. 8. brought a suit, to which §. C. was not made
a party, against K. B. for partition, and on 27th April 1888 obtained a decree
under which a commission of partition was issued. In the course of the
suit both K, 8. and K, B. died, K. B. on 2nd September 1888, and K. §.
on 30th March 1892, and by orders of Court their sons were put on the
record in place of their respective fathers. The return to the commission of
partition was made on 24th February 1892, and on 20th July 1893 an order was
made confirming the return, and, under section 222 of the Civil Procedure Code,
charging the costs of suit and of the commission of partition to the shares of
the plaintiffs and defendants, respectively, in the suit. Meanwhile in July 1889
S. C. brought a suit on his mortgage and obtained a decree, dated 5th August
1889, for an account and sale, and in that suit a final order for sale was made

© Application in Original Civil Suits Nos. 217 of 1887 and 334 of 1889. -
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on bth January 1881, which however was only filed on 19th Angust 1893, 1804
Under that oxder thg property was advertised for sale, the return o the
commission qf partition being set out in the abstract of titls ag part of the Iégf;i?;}:\?
title, and the property to be sold being described as & divided moiety. In %
an application, mede Dboth in the partition end mortgage suity, by the Kugrnan
defendants in the partition suit, for an order for sale of a portion of their BEIEI;{‘O_
sharo of the property in ovder to pay the costs of the suit and of the parti-  CHARIEL,
tion and other debts and liabilities for which they were liable, Held, that
the mortgagee having had the benefit of the partition, and having accepted
and approved of it ag part of his title, as shown by the proceedings for sale,
was, though not a party to the partition suit, bound by the equities attaching
to the mortgaged property as incidonts of the partition. He was therefore
linble in respect of a proportionate share of the charge for costs of the parti-
Lion created by the order of Court made in that suit under section 222 of the
Civil Pracedure Code, and such proportionato share of these costs shoull be
deducted in priority oul of the proceeds of the sale of the mortgaged
property.

The defendants in the parlition suit, however, not being parties to the
mortgage suit, such an order could not be properly made at their instance,
but they should enforce the charge for costs against the mortgages by
supplemental suit, and the Court stayed the sale of the property for a resson-
able time to give the parties an opportunity of moving for stay of tho sale
in any such suit as might be institated,

Tars was an application by Durga Churn Bhuttacharjee and
Uma Churn Bhuttacharjes, two of the defendants in & vevived
partition suit No, 217 of 1887, in which a decree for partition had
been made, and a commission of partition issued, that the Registrar
might be at liberty to sell cortain property and pay thereout their
debts and liabilities, and the costs of $he suif, and of the commis-
sion of partition.

The petition slated that by a decres made by the High Court
on 27th April 1888 in a suit (217 of 1887) brought by Khetterpal
Sritirutno against Khelal Kristo Bhuttacharjee, the plaintiff and
defendant were declared to be jointly entitled to certain property
in equal shares, and it was ordered that the property should be
partitioned between them, and that a commission of partition
should issue, and accounts and enquiries were directed to be
taken: (1) an account of the rents and profits of the property
which may have come into the hands of the parties respectively
or to other persons hy their order or for their wse; (2) an en-
quiry as to what were the valid and gubsisting debts owing by .



906

1894

HRITIRUTNO

KirurAL
Keisro
Birvira-
CHARIEE.

TIIE INDIAN LAW REPORTS, [VOL, XXT1,

the joint family ; and (3) how such debis were to be provided for ;

partios should pay their own costs of the suit np t0 and including
the decrea to boe taxed by the taxing officer of the (ourt ag between
attorney and client on scale No. 2, and that the oxpenses of the
commission of parlilion should be borne by the parties in pro-
portion to the value of their respective shares ; that on 9nd
September 1888 Khelal Kvisto Bhuttacharjee died, and his five
sons (bwo of whom, the petitioners Durga Churn Blutlacharjce
and Uma Churn Bhuttacharjeo, wore adults, and the three others
Gouri Churn Bhuttacharjoe, Bhabani Churn Bhuttacharjee, and
Umbica Cliurn Blinliacharjoe were minors under 18 years of age),
weve by an order of Court, dated 28th February 1889, put on
the record as defendants in the place of their father ; and they
duly ontered appearanco in the revived suit, and by an order of
Court, dated 26th July 1889, Nundo Lall Mockerjee was appoinied
guardian ad litem of the minor defendants ; that in pursuance of
{he dogres of 27th April 1888 a commission of partition was issued
1o the Registrar of the Court Lo mako the partition ag directed by
the decree 3 that on 80th March 1892, pending the proceedings for
partition before the said Commissioner, the plaintiff Khetterpal
Sritirutnoe died, leaving six sons his heirs and representatives ; that
on 24th February 1892 tho Comumissioner made his return to the
‘commission of partition, whereby ha allotted to the plaintiff a
moiety of the propertios in suit, and tho remaining moiety to the
substituted defendants in tho suit; that on 10th May 1892 by
order of Court the suit was rovived and the names of the song of
the plaintilf, namely, Kally Churn Dhuttacharjee, Tara Churn
Bhuttacharjee, Dhoirab Chunder Bhuttacharjee, Bogola Chnrn
Blwttacharjoe, Tripura Churn DBhuttacharjee, and Matungee
Churn Bhuttacharjes (tho last of whom was a minor, for whom
his brother Kally Churn was appointod nexb friend) were put on the
record of the suib in tho place of their father Khotlerpal Sriti-
rutno ; that on 20th July 1893, the Court, on the suit coming on
for hearing fov further dircction, counfirmed the refuru of the
Commissioner, ordered that tho parties should be put into possession”
of their allotments wunder the partition, and that the cos‘tsf‘
of all parties of the suit and commisgion of partition should
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form a charge on the respective shares allotted by the return to 1894
the commission of partition ; thal the costs (together with debts Frprrenmas
and liabilitios due by the estabe of Khelal Kristo Bhutiacharjee) S “RU‘“‘UTNU
amounted to a sum which the petitioners had no means of paying RimoAn
except by sale of a portion of the property allotted to thew and ]g?l‘lf;’;i’
the other defendants on the partition; that the share of the cusnsss.
phiatiffs in the joint properties, was, hefore the institution of the

partition suit, mortgaged to one Sristidhur Coueh, who on 5th

August 1889 had obtained a decres in o suit (834 of 1889)

brought on his mortgage, and under an order of the 5th January

1891 had caused the property to bhe advertized for sale on 3Ist

March 1894 ; and that the mortgagee had ebtained n material

benefit from the partition, inasmuch as his mortgagor’s interest

was now decided and ascertained.

The petitioners agked, thevefore, for an order that the Registrar
should be at liberty to sell so much of the properties allotted to
them and the minor defendants as might be necessary for payment
of the costs of the suit and commission of partition and the
debts and liabilities of the defendants, and out of the proceeds
pay such costs and debts and liabilities, and also out of the
proceeds of sale in suit No. 334 of 1880, in which Sristidhur
(Couch was plaintiff, and Kally Churn Bhuttacharjee and ofhers
were defendants, pay the proportionate share of the costs of the
commission of partition payable by the plaintiffs to the petitioners
and the minor defendants in the suit.

Trom an affidavit filed on behalf of Svistidhur Couch, the
plaintiff in suit No, 834 of 1889, it appeared that tho plaintiff
Khetterpal Sritivutno had mortgaged to him on 11th January
11886 his undivided half share in the property, the subject of
the partition suit, for Rs. 15,000 with interesk at 10 per cent. ;
that, on default being made in payment of the amount, suit
No. 884 of 1839 was inmstitutel in 1889 against Khetterpal
Sritirntno on the mortgage, and on 5th August 1889 Sristidbur
Couch obtained a decres in that suit, under which the sum of
Rs. 22,000 odd wag found on the report of the Registrar, which
was duly confirmed by the Court, to be due to him, and a day was
fixed for the payment by the defendant of the sum due; but
default was made in payment, and Sristidhur Couch obtained
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an order, dated 5th January 1891, for sale of the property ; that
after the doeath of Xhetterpal Rritirutno the suit was revived
against his sons who weve substituted for their father as parties
defendants on the record ; and that under the order of the 5th
January 1891 the property had beon advertized for sale on
31st March 1894, on bebalf of Sristidhur Couch. 1t wasthersfore
submittod that there wore no grounds for the application,

My, R. Mitter for the applicants,

Mr, 7. A. Apcar for the minor defendants in suit 217 of 1887,

Mr. Chuckerbutty for the plaintiffs in suit 217 of 1887,

Mr. Sinha for the mortgagee (plaintiff in suit 834 of 1889.)

8arw, §.—This application is free from doubt except so far ag
it seeks to affoct the plainiiff in the mortgage suit.

The facts are briefly as follows : Khetlerpal Sritirutno and
Khelal Kristo Bhuttacharjee wore joint owners of certain pro-
perties,

On the 11th of January 1886 Khetterpal Sritivutno executed
a mortgage of his undivided share in most of these properties
in favour of Sristidhur Conch to socure the repayment of a
loan obtained from him. Tn 1887 Khotterpal brought this
suit against his co-ownor for an account and partition and
obtained a decreo, dated 27th April 1888, under which a commis-
sion of partition was issued. The Commissioner’s reburn is dated
241h Tebruary 1892.

In the courso of the proceedings both the original plaintiff
and the original defendant died, and there was . considerable delay
in reviving the suit,

On the 20th July 1893 an order was obtained confirming
the return and charging the costs of suit and of the parlition upon
the properties, the subject of the suit.

In July 1889 Sristidhur Couch hrought a suil wpon his
mortgage, and on the Sth of August 1889 obtained a decree for
an account and sule. The Registrar’s report on the result
of the account is dated 24th January 1890. A final order for
sale was oblained on the 5th of January 1891, but it remained
unfiled for two years and sovon months, that is uniil the 19th
August 1893, a month after the date of tho'order for thg cpnﬁrmgi—
tion of the roturn, The mortgages, though in a position to'
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proceed to a sale under the order of the 5th Janumary 1891, 1804
waited until after the partition was completed, and uatil after the Kyprreneas
retorn was- coufirmed, his object obviously being to ohtain the 5"“13‘11‘”0

benefit of the partition which was being effected in the parti- I&m AL

it KrisTo
fion sul Bruos-

As the result of the partilion the mortgage now attaches {0 a  cuarsEE.
divided share. The costs of the partition by which this result
has been obtained were churgod upon the properties under section
922 of the Civil Procedure Code. This section is & new provi-
sion, the object of which is to secure the payment of costs, and
it is of special value in partition suits to which it is now generally
applied. The mortgnges is entitled to the hencfit which has
resulted from the pavtition, bmb the question is whether he ean
claim that benefit, and at the same time diselaim Halilily in
respect of the charge for costs created by the Court mnder an
express provision of the Code.  His contention is that not heing
a party to the parlition suit he is not hound by the order ereating
the charga.

A mortgagee is not a necessary party to a parkition suit,
but he may, and (vequenily does, obtain leave to attend the
proceedings as a quasi-party. The mortgagee in the present case
did not obtain leave to altend the proceedings in the partition
suit, but in the relation in which he stands to the mortgagor
he is equally with him bound by the partition. 1t would of
course be open to him to impugn the parbition on the ground
of fraud, but there is no suggestion of any sueh ground
of complaint existing in the case. On the contrary, it appears
from the proceedings before the Registrar under the order for
sale that the return of the Commissioner is seb forth in the
abstract of title as part of the title, and the property to be sold
is described in the notification of sale as the divided northern
moiety. The mortgages has thus signified his approval and accept-
ance of the return, He objects to nothing connected with the parti-
tion proceedings except the order confirming the return, so far
as itdirects the costs to be charged on the property. s he entitled
to say that his title, though derived from the mortgagor, is yet so
distinct as to be free from the equities attaching to the property

asan incident of the parlilion? The point is new, The mortgage
63
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having been execubed prior to the institution of the partition suit,
the doctrine of lis pendens doos not apply.  If, howover, the mort-

bnumUTNo gagee had proceedod to a sale pending the partition, the purchaser
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would have become a necessary parby to the partition suit, and
would in the matter of costs have been subject io the lability of
his predecassor in title. Iy the morigagee entitled to be placed
in a better position? In my opinion the mortzagee, having
adopted the partilion proceedings, and having accepted the
divided share, must take this share subject to the charge for o
proportionate share of the costs of the partition as distinguished
{rom the costs of suit, and this proportionste share of the costs
ought to be deducted in priority oub of the sale-proceeds of the
mortgaged properky.

1t is objectod, however, that this order canuol he made at the
instance of the dofendants in the partition suit, who are not'
parties o the mortgage suif. This objeclion, though purely tech-
nical, is nob without forco, and, being prassed, I shall give time
to the present applicanls to take the necessary steps by supple-
mental suib or olherwise o enforce this charge for costs as
against the mortgngee. This application, thorefore, so far as it
affects the morlgageo, must sland over for disposal until after
hearing of tho now suit. The property if sold with notice of the
charge cannol, be expected 1o foleh ils full value, and such sala
would probably be followed by litigation. I shall therofore
direel the salo Lo stand over for n reasonable time in order. to
give the parties an opportunity for moving for stay of the sale
in any new suit which may bo instituted,

An order in fmms of the remaining part of the applieation
will ba made,

Atlormey for the pelitioners : Baboo 1. €. Bonnerjee.

Attorney [or the minor defendanis: Baboo Bepin Behary
Bonnerjee.

Attoruey for the plaintiffs in suit No. 217 of 1887 : Messis,
Remfry  Rose,
Atlornoy for the plaintiff in suit No. 33% of 1880: Mr,

Swmhoe,

g0V W,



