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That being so, the decres of the lower Appellale Comt
must be 1ewersed and that of tho first Court restored with costs
in both the Appellate Courts. The finding of the Appellate Court
being that the defendants 1 to 8 purchased the jote the dscres
will be against them, and the suit will be dismissed as against
defendant No. 4.

Appeal allowed,
T V. W,

Befors Mr, Justice Ghose and My, Justice Gordon,

SHAM CHARAN MAL (Prawmier) ». CIIOWDHRY DEBYA SINGH
PAHRAJ, mInor, vy HIS GuARDIAN ClnowpHRy Smawy |
Sunxnzr Roy (DEroNpANT).®

NMinor —Necessaries—Bond, vegistered, eweented by minor—Registration of
bond by méinor-—Limitation o suil ugaingt o minor on @ registered bond
execuled by lim for necessaries—Contruct Act (IX of 1873), section §8—
Registration det (11T of 1877), section 35.

On the 20th April 1886 & sum of woney was advanced by 4.to a
minor who executed & bond in respect thereof and duly registered the same.
The money was required by the midor to provide for his defence i certain
criminal proceedings then pending against him on a chargo of dacoity and
was used by him for that purpose. On the 18th June 1892, A. instituted
o suit againgt the mivor for the amount due on the bond., It was wged
on behalf of the minor, who hatl nol atteined majority at the time the suit
was filed, that he was not liable to 4. for the amount advanced ; thet it was
not afdvanced for * ncoessaries;” that lhe was not liable under the bond,
and ihat the fact of it being registored could not help the plaintiff, and
consequently, oven assuming that the money was required for “ necessaries,”
the snil wes bared by limitation being hronght more than three years after
the advance was made,

Held, that the liberty of the minor being at stake, the money sdvanced
must be taken to have heen horrowed for necosmaries within the meaning
of gection 68 of the Contract Act.

Held, further, that there being nothing lo show that the minor appeaned
to be such to the Registrar ab the time of registration so ns {to enable the
Registrar to refuse registration under section 85 of the Registration Act
and the concealment of tho fact of the excoutant’s minarity both by
himself and by the plaintiff from the Registrar not amounting to fraud so a8

# Appeal from Appellate Decree No, 757 of 1803, against the decree of
B. L. Gupte, Esq., District Judge of Cuttack, dated the st of Fobruary 1858,
reversing the decreo of Babu Bolloram Mullick, wn\ndma(r- Judgs of that
diatrict, dated the 29nd of August 1892,
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to involidate the registration proceedings ws ugaiust the minor, the Registrar

had in no way violaled the law relaling to the registration of documents

and the bond must be taken to have been duly registered, Cu j‘i‘;MM L
Held, also, that in such & case the bond could not be ignared and treated

N
as non-existent, being ihe basis of the suil, mud {haton its being proved CHOWDHRY

to have been execuled by the minor in respect of mrovey advanced for DuprA Siven
necessaries, effect must be given to the fact of registration and the suit PAHRA.
wag not barred by limitation, and that the plaintiff was entitied 1o a decree.

Tan plaintiff instifuted this suit on the 18th June 1892 to
recover from the defenlants Rs, 2,478 alleged to be due on a
registered bond dated the 20th April 1886, He alleged that
{he defendauts were being prosecuted for dacoity and that the
money was borrowed for the purpose of their defence. Chowdry
Debya Singh Pahraj, who was sued as a minor, was, the plaintiff
admitted, a minor at the time he executed the bond, but it was
alleged that his mother and certificated guardinn, who had since
died, had admitted the amount to he jusily due from the minor
under the bond, and that the money had been borrowed for the
benefit of the minor and for necessaries.

This suit was only contested on behalf of the minorand one
other of the defendants. The latler pleaded that the money was
borrowed for the minor, and contended that he was not liable,
though he admitted ihe execution of the hond. The Subordin-
ate Judge held that he was liuble and no appeal was proferred
against that decision.

1894

On behalf of the minov it was coutended that he could not
be liable under the bond ; that the whole amount of the money
borrowed was not required for the purpose of the defence and
that the suit was barred by limitation. '

The execution of the bond by the minor was admitted at
the hearing, and the Subordinate Judge found that there wag
ample evidence to show thab the money advanced on the bond
was paid before the Registrar and advanced to the infant
for the purpose of his defence in the criminal proceedings ;
‘that the money was not taken by the infant’s guardian, and
that there was no evidence to show that the plaintiff was
aware of the guardianghip al ike time the advanee was made.
He further held that money wns undoubtedly nsed for the pur-
pose of the defence, and that it was quite tnnecessary for the
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1804 plaintilf to prove that the whole of the amount advanced way g

s osed. It was urged before the Subordinale Judge that o
C“““N MAL contract made by a minor was void under the Contract Act
(‘Imwmmy and not merely voidable, and ho was relorred to Addison on Clop-
D“I“,X’;s;‘;‘*“ teacts, pp. 15, 1024 and 1028 ; Story on Contracts, pp. 131-188;

Pollock ou Contracts, pp. 82-345 Bykuninath Roy Chowdhry .
Pogoss (1) and Watkins v. Dhunnoo Bahoo (2) ; but the Subordinate
Judge held that such contracts wers not void under the Act, and
quoted Mahamed Arif v, Saraswati Debya (8) as an authority for
that proposition, and came to the conclusion that the contract was
binding on the minor under section 68 of the Contract Agh
the advance baving been made for uecessaries.

On the question of limitation tho material portion of the
Subordinate Judge's judgment was as follows 1~

“ It appenrs that the plaint was tiled after the cxpiralion of three yenrg
but within six years from she dale when thoe loan, way puyable. The bond
apparently 18 o conbract in writing registered within the woeuning of Article 116,
Schedule II of the Limitation Act, which presceribes six years as the period
within which o suit based on it i to be instituted. It is contended, however,
oi behalf of the defendant No. 1 that as he was o minor when the bond ‘
was registored the registration was null and void, and therefore the hond was
not, 4 registored document to which Article 116 wonld apply. To delermine
thelegal sufficiency of the contention it is necessary to examine the luw
aud authorities in detail. T should premise ai the ontsct that Article 116 does not
tarn upon the validiby or otherwise of ilie registralion of the contract therein
reforred to. It speaks of o contract which professes to have been registored,
and the bond i on the face of il a registered covtract. Regard being
bad therefore to the frame of the article, the (uestion now raised wopld
not Lie au open one Lov the purpose of deciding the plea of limitation. ‘

“ Turning to the Rogistration Avt I find there is nothing to support ihe
defondant’s position. Undor scetion 33 of that Act the registering officor
“shall refnso to register the document if the executant thersof appears to be &
minor! The necessary corollary froms the sbove would be that if the
executant does not appear to ho a minor the rvegistering officer shall
vegister the document. Now thare sre no materials before me to ghow how
defendant No. 1 appeared to the Sub-Registrar ol the time of the registration
of the document, and it is an open question if o Civil Cowt can exer-
cise revigional jurisdiction over the Sub-Registrar’s proceedings in the
matter of that appearnuce for testing the validity of the registration
of un instrument. Ne snch jurisdigtion is conferred on the Civil Cour

(1) 5 W. R, 2. (9 L L. B, 7 Calo,, 140.
(3) L. L, R,, 18 Cale,, 259,



VoL, XX1.] CALOUTTA SERIES, 875

hy the Act. The Acl nowhere pl'oyides for an appes] against an order 1894
or proceeding admitting sn instrwuent to segistration. It is iu case of .
refugal to register that an appeal or eivil suit is preseribed asa remedial Glng‘;‘%j AL
measure. Further, the Act does not lay down auy procedure ag to how the 2,
quustion of minority may be disposed of under section 35, No quasi-judicial DQ}IO“'”IIRY
enquiry 8 preseribed, and thercfore it cannot be said that in the present L;%;;Eﬂuﬂ
cage tho Sub-Registrar has acted in excess of Lis legitimate jorisdiction, '
Phiat being so it is impossible to predicate of his proceeding as being illegal
or irregutar, This isa case where the regisiration certificate should carry
with itits special finality, and it is not For the Civil Court to question it
Sheo Shunkur Sahoy v. Hirdey Narain Suhw (1), Husaini Begam v. Mlulo (2).
That certificate merely publishes the registered document to the world leaving
its factum and validity open to contest b the fnstance of o party interested
{herein. The cuses quoted on defendant’s side do not establish the position
vontended for. In Bend Mudhabd Miter v, Khatic Mondul (3) and Baij
Nath Tewari v. Sheo Sahoy Bhagut (4) the question hinged on the Sal-
Registrar's territorial jurisdiction which does not arise in this case. Muhammad
Eiweaz v, Biyj Lal (5) is wholly distinguishable. Thero out of three persons
whose names appeared on the document as executants two admitted execution
before the Sub-Registrar and the Judicial Commiliee held that against the
absentee registration of the document was bad,

“In Huseini Begam v. &ulo (2) there was no admission of execution
of the bond on behalf of the minor, and the case was decided in accordance
with the principles laid down by the Judicial Committee above mentioned.

“In connection with this point the ploa of fraud iz raised. It iy wrged
that s plaintiff caused the registration of the hond by representing thut
defendont No. 1 was an adult, when plaintift know the defendant was not
g0, it was a fraudulent representation, and thevefore the registration was
void. Now it is true that plaintiff was aware of the executant’ winority
ab the date of regisiration, but there is nothing to show that he way
present before the registering officer at the time end muade any representalion
aball. He might have suffered defendant No. 1 to passas an adult, and
if there was passive fraud on plainiiff's part, defendant No. 1 chose to play
an actively fraudulent part.” Thure wag certainly a league between them
to defrand the Sub-Registrar, but it caunot be contended that thereby plaintiff
bas committed a fraud on defendant No. 1. The leamed Vakil for the
defence roferred me to the definition of frond in section 17 of the Contract
Act. That defivition abundantly shows that it i no frand wnless com-
mitted by a * pmty " to deccive “another party,” and the Sub-Regisirar
wis certainly not n “party ” within the menning of the definition. I
would accordingly hold {hat the suit is not barred by lmitation.”

(1) T R, 6 Cule, 25. ©(9) LL. R, 14 Culc, 449,
@) L L. R, 6 AIL, 84, (4) 1. L. R,, 18 Calo., 556,
() L L R, 1AL, 465,
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The Subordinute Judge accordingly gave the plaintiff 4
decree for the amount due ou the bond against all the defendants,

Defendant No. 1, the minor, appealed to the Distict Judge
who reversed the decision of the Ilower Court as against the
appellant.  The material portion of his judgment was as follows 1

“Tho first question that arisey in this case refers to the lability of the
minor and the exient of thal liability. Under sections 10 and 11 of the
Contract Act, » minor is incompetent to enter into any contract, and his
linbility could ariso only under vircumstances covered by section 88 of that
Act. But ithas been beld more ihan onco by the Caleutts High Cout
that Act IX of 1872 offactod no change in the law of contracts as regards
minors whose liabilities must continue to be governed by the English law
on the subject. It is enough to vefer to the recenily reported case of
Mahamed Arif v. Saruswati Debya (1), The contract thus being not void
but voidable, tho appellant says: T repudiate the contract send wish to
wvoid it To this the plaintiff replics that the money was lent for a neces-
sary purpose, and although irrespective of the bond the appellant would be
liable to repay it by the common law and also under section 68 of the
Contract Act, he cannot resist this snit and evade payment merely because
he also executed & hond. This argument i8 valid, nnd it Lins been so held
by the Cowt of Queen’s Bench in Walter v. Everurd (2). The lower .
Cowrt has found, and that finding hes not been attacked in appeal, that
the Toan was taken for o necessary purpose, viz, to pay the expenses of -
& criminal case in which all the four defendants were accused persous and
in which threo of them, including the minor, were committed fo the Sessions
on charges of daecoity, etc, of which they were acyuitted. T hold thet
there was Jogal necessity.

“1f, therefors, the deod was a single bond executed by the minor alone
for neecssarics, the case would present no difficulties. But the bond in
this case I8 a joiut one, end iy u registered document, Hence guestions
relaling to joint labiliy and limilation arise, the latter pending on the
validity of the registration, ‘

“In the case of Wulter v. Everard citod above, Lord Esher said in his
judgment : ‘It comes in ile result to this—fhat a bond given by an infunt
for the price of necessaries does not prevent the obligee from recovering
that price from him, it the bond is o single ono, and it is not relied on simply
as a bond. In the same way an infani can be sued wpon a covenant by
deed for the price of neéessnrieﬁ,  but the case must be ireated just ss if
there had been no deed. The Court must enquive whether the things in
question wers in fact supplied to the infant, and whether, according to the
ordinary rule, that which way supplied was necossary, The Court must do
exactly what it would do if there were no deed and what it certainly would
not do. in the case of an ordinary deed not given by an infant.'

{1) T L. R, 18 Calc., 259, (2) L. R, [1891] 2 Q. B,, 369,
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“Now, if, in accordance with the principle so clearly and forcibly laid 1894
down above, we deal with the present case as if there had been no deed’ the SHam
snit must be held to have been barred by the three years’ rule of limitation opagan MaL
as against the minor under Articles 66 and 57 of the Schedule to the Limitation .
Act. Also if we deal with the case as if there was no bond, itis extremely D%%ZY%?&{
doubtful if the minor can be cast in joint liability with the other defendants. — p,ygay.
In Addison on Contracts (6th edition, page 1,055) it is stated : ¢If one of

sveral joint contractors was an infant at the time of making the contract,
and has not, since the attainment of his majority and before commencement
of the action, ratified the contract, he ought not to be made a defendant with
his co-contractors.” Authorities are cited in support of this proposition, but
I am unable to say if in any of the cases cited the contract was for neces-
saries. It is urged emphatically on behalf of the appellant that if he be held
liable only for the supply of necessaries, his liability should in equity be
limited by the extent of his necessity ; and that the plaintiff not having
given any &vidence of the extent of the necessity, his suit as against the
minor should be dismissed, or at the best the minor should be charged only
with a fourth part of the total amount claimed.

“T am disposed to hold that, if a suit against the minor jointly with the
other defendants would lie in this case, the decree should also be joint, and
I am, therefore, not prepared on this ground to disturb the judgment of the
lower Court.

“ Upon the question of limitation, however, I feel myself compelled to
differ from the view taken by thelearned Subordinate Judge. In my opinion,
the plaintiff in this case is not entitled, as against the minor, to the extended
period of six years allowed te holders of registered bonds under Article 116
of the Limitation Act as interpreted in Nobocoomar Mookhopadhaya v.

Siru Mullick (1).

“TIt is after a careful consideration of the authorities, though not without
gome hesitation, that I have arrived at this conclusion, and I have done so on
two grounds: Firstly, because the bond could not be enforced against the
minor, except on the ground of necessaries, and the learned Judges of the
Queen’s Bench have held not that the bond is valid as a bond, but that ‘it did
not prevent the minor from being liable for the amount claimed ’ in the same
manner ‘ as if there had been no deed.’ ¢The Court must do exactly what
it would do if there were no deed.” In other words, the Court must dismiss the
suit as barred by limitation against the minor.

“ My second ground is that the registration of the bond was no registration
as against the minor within the meaning of the definition of the word
¢ registered’ given in section 3 of the Limitation Act.

“ Section 35 of the Registration Act (III of 1877) directs that where any
of the executants to a deed appear to the registering officer to be a minor
registration in regard to the minor should be refused. In the present case

(ML L. R, 6 Cale., 94.
61
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the lower Conrl has held, and T also hold, that bolh partics were aware of
tho minarity of the appellant, The Snabordinnte J uilgo hag found they ¢ there
wag cortainly o loaguo Dbetween then o defraud the th-Registrm', bt §t
eannot be contended that therehy plaintift lag committed an aet of fraud
on dufondant No. 1" No ; but it scems to mo equally cortain that a document,
tho rogistration of which was obtained by frud practisod on the 1'egisbering,
officer, cannot be comsidered {o have been ‘duly registored’ under the
provigions of the Registration Act, or within the meaning of the Limitation
Act, But apart from fraud, T consider that registration of & docwment
excended admittedly by o wminor is no registeation o8 against him, for 3
ninor i ineompetenl to admil exceution beforo the rogistering vifiesy, and
that officer has no jurisdiction to rocord o minov's admission. Tlis 5 not
2 case whero a minor, by falsely represenling himself 1o be of agp, induces
another person to entter into o conleact with him, For in 1hat case, even by
the common law of Englnd, the minor would he astopped from pleading
minority nfterwards.  In the Pull Beneh easo of Buif Nath Tewari v. Sheo
Sahoy Dhegut (1) oven an imperfect complinnce with the provigions of
seetion 21 of the Degistration Act was holid lo invalidate the registration.
Much more so aught to bo, I think, the cage whore ouc of the parlies admit-
ting execubion was udmittedly a minor at the thne. It i wmnocessary for me
to (isenss the other anthoritios oited on this point, because nono of them hear
on the question of minority, or other similar disability, 1 hold that no legal
incidents can sitach lo registration by o minor, and that the Civil Court
should nol. give effect to such registration,

@ Jfor these reosons I hold shat tho suil as against the rainor appellant wag
time-bareed.”

The District Judge accordingly dismissed the suit as against
the minor defendant, and against that decision the plaintiff now

appealed {o the High Court.

Mr, W. 0. Bonnerjee and Babu Umakali Mukerjee for the
appellant.

Babu Nil Madlub Bose and Babu Monmohan Duti for the
rospondent,

The judgment of the High Court (Grose and Gorpox, Jd.)
was as follows 1~

This was & suit to recover a cortain sum of money on a regis-
teved bond, dated the 20th April 1886, oxecuted hy the four
defendonts in favour of the plaintiff. At the time of the
execution of the bond and of the institution of the suif, the
defendant No. 1 was a minor, and the plaintifi’s case against him -
was that he horrowed tho money covered by the bond for

(1) I. L. R., 18 Calo,, 556,
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necessaries, that is to say, for the purposo of defraying expenses 1804
incurred in defending him in a prosecution for dacoity hefore the T Suan
QOriminal Courts. This defendant, through Ins guardian ad #iem, Cuarax Mac
denied his liability under the bond, and Lie also pleaded limitation. (o
The Subordinate Judge decreed the elaim against all the defendauts. DEIE‘;; ;‘g”ﬂ
He found that the minor defendant borrowed the wmoney for e
necessaries, as alleged by the plaintiff, and relying on section 68

of the Contract Act, and ov certain authorities cited in his
judgment, he held that the bond was good and valid as against

the minor. On the question of limitation the Subordinate

Judge was of opinion thal, notwithstanding the fact that
defendant No. 1 was a minor whon he admitted oxccution hefore

the registering officer, the bond was duly registered under the
Registration Act, and that, therefore, under Article 116, Schadule

11 of the Timitation Act, the suit having been brought less than

six (though more than three) years after the due date was within

time. And as regards the plea of frand in the registering officer,

which appears to have been raised before him at the trial, the Suhor-

dinate Judge hell that, although thero was cortainly a leagno

between the plaintiff and the minor defendant to defrand the
Sub-Registrar, still it cannot be contended that thereby the

plaintiff has committed an act of fraud on defendant No, 1,

The learned vakil for the dofence reforred me to the definition of

fraud in section 17 of the Contract Aet. That definition abund-

antly shows that it is no [raud unless committed by a party, and

the Sub-Registrar was certainly not o party within the meaning

of the definition.” On appeal by the minor defendant the District

Judge has reversed the decrec of the Subordinate Judge and
dismissed the suit asagainst him. He agrees with the Subordinate

Judge that the minor defendant borrowed the money on the bond

for necessaries, and he holds therefore on the authority of the case

Walter v, Toverard (1) that he is liable. Bubt as regards limitation

he finds that the suif is barred. Relying upon certain passages in

the judgment of Lord Esher in the case Walter v. Fverard the

learned Distriet Judge is of opinion that the present suit should

be dealt with asif there were no hond atall, and that therefore

the suit, having heen instituted more than three yenrs after the

(1) L. R. [1891] 2 Q. B., 260,
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due date of payment, is barred. And on the question of registra-
tion of the hond the learned Judge cbserves: Y Registration of o
docmaent executed adinittedly by a minor is no ragistration ag
againgt him, for a minor is incompotent to admit execulion befors
the registering officer, and that officer has no jurisdietion to
record a minor’s admission.”  Against this decision the plaintift
has appealed to this Comrt and his learned Counsel has con-
tended before ug that the District Judge has taken an errone-
ous view of the questions of limitation and regislrulion, while
the lewned vakil for the respondent has argued in support of
the judgment of the District Judge on the ground decided
againgt him, that the contract was not for necossaries within the
propar meaning of the term, and that ihorefore it is not binding
on the minor, We think, however, thal this latter contention is
nol correct,  The liberly of the minoer wasin jeopardy. Thers
was a chargo of davoity impending over him in the Criminal
Counrts, and in order to defend him and to save him from punish-
ment and incarcevation in jail ib was necessary to raise funds fov
legal advice and assistance. Pleaders were employed to defend
him, and the monay horrowed under the bond was paid to thom as
remuneration, In these cirenmstances, we think it may fairly and
reasonably bo sald that the money was horrowed for necessaries
witliin the meaning of section 68 of the Contract Act, and that the
minor 18 accordingly liable on the contract. As an authority for
the view wo {ake we may vefor 1o the decision of Mr, Justice
l‘)roughtou in Watkins v. Dhunnoo Buaboo (1) in which that learned
Judge held that o minor is liable for costs incurred in suceessfully
defending a suit in which his property was in jeopardy, and thab
such custs aro recoverable from him as if they were necessaries,
Whetlier the principle which underlios that decision can be
supported in its enbirety, it is not nocessary to discuss in this case.
It is sufficient o say that tha liherty of the minor being ot stake,
we think the monoy should he taken fo have heen borrowed
for necessaries,

Then as to the plaintis appeal wo think it must suceced:
We think the learnad Dislriet Judge is in error in holding
that tho present suit should be treated as if' there were

(O L L. B, 7 Cule, 140,
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no hond at all, and thatit is accordingly barred, and further 1804
that on this point Le hag not rightly construed the judgment of ™ gy
Tord Bshor in the case of Wuller v. Lrverard, te which we CH-&RAN Mrw
have ah‘eudy relerred. That suit was hronghb on a covenant .;ﬂmé’l'mm
ander seal, in which a consideration is implied, and LO"[DI‘E;?\?LH
Hsher in his judgment says: “ L& is nol true t]mt you can sue
an infant wpon a bond given by him for the price of necessaries

supplied to him, with all the ordinavy incidents of such an

action. The plaintiff cannot simply put in the Lond against the

infant, and say that bond is under your seal, and there can he
noinquiry into the consideration given for it.” And further on

in his judgment tho same learned Judge observes: “Yon eaniol

gue the infant upon his bond as a bond. Datif the bond is

what is called a single bond, that is, if it is given only for the rea-

sonable price of nccessaries supplied to the infant, and there is

no penalty, the infunt can be sued upon it.” We think that the

principle thus enuncialed when applied to the present ease

means this—that belore the minor defendant could be fixed with

liability, it was necossary for the plaintiff to prove not only the

exccution of the bond by him, but also that Le Lorrowed the

money covered by it for necossaries 3 in olher words, it wag
incumbent on the plaintiff to establish this facl as il there were

no bond at all, and in this sense we think the suit must he freated

as Lord Dsher obsorves s “ Just as if there had been no deed.”

Tho hond cannot he ignored and treated as mnon-existent, hocause

it is the basis of the suit, and it has been proved o have been

exccuted by the defendant. On the question of registration

also we ave unable to agree with the Disivict Judwe, The

point for delermination is whether the bond has been duly
registerad in accordance with the provisions of the Registralion

Act, and we are of opinion that it bas. Section 83 of the Act

provides :  * If any such porson (by whom the dosument prr-

ports to be executed ) appears to the registering officer to be a

minor * * *the registoring officer shall refuso to register Lhe

document as to the person so appearing.” In the prosent case the

defendant No, 1 appeared before the Registrar and admitted ex-

ecution of the bond, and the document was accordingly rogistered.

We may well assume that before the registoring officor vegistered
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it, ho was satisfied in his own mind (at any rate it did not appear
to him to he otherwise) that the defondant No. 1 was nota minor,

Cuanan MAT and by so registering, wo are unable to say that ho has in any
2. . . . . N

Cuowomy Way violated the law relating to the rogistration of *documents,

Duiea SINGU That law nowhere lays down that rogistration of a document,

PAnRAT,

PG
1804
April 19
o 20,
June 9.

exccution of which is admitted by a minor, is épso facto void as
against such minor, or void for want of jurisdiction on the part
of the rogistering officer. No doubt deception appears to have
been practised on tho rogistering officer by the plaintiff and the
minor by concealing from him the fact of the minority of the
laltor, but that, in our opinion, doos not amount to fraud in the
propor senso of the torm, so as to invalidate tho registration pro
wodings as ogaingt tho minor dofondant., Inthis view we think
thal tho suit is not barred, it having boen instituted within six
yoars from the due dato of tho bond.

Wo accordingly decree the appeal, and restore the decroe of
the Subordinate Judge with costs.

BT I Appeal decreed,
PRIVY COUNCIL.

KADER MOIDEEN (Pramriey) v ¢ W, NEPEAN Awp orners
(DEPENDANTS,)
[On appeal from the Court of the Judicial Commissioner of
Lower Burma,]

Moptgnge—Lorm of Mortguge—Sule—Construction whether lunds had Deen
sold v morlguged—DTFvidence—Documents expluined by parol—Waste
land grants— Usufructuary morigage.

Waste lands, granted in 1870, woro transforred by the grantec in 1871 1o
his croditor, since deceased, from whose ropresentatives in 1891 ho claimed
destption, alleging that the transfer had been made upon a mortgnge with
possossion.  Tho granloe had proviously, in 1870, mortgaged the lands to
this ereditor to scewrs advances faken for part paymont of the purchase-
money. In 1871 they arranged that the creditor should advanee the entire
baliee, and thoy jointly potitioned for an entry to he made, in the register
of wante lund grants, that the ownership had been transferrod from the one
to the other of them, This ontry was made, and ondorsoments to the same
affuct wore mlo on the docnments of geant,

* Present » Lonw Lowiovss, Losp Asnsounse, Lonb Macnagnren, and
Sim R, Covom,



