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public auction, and the remarls of the Judicial Committee in the
case which has been cited belore us have the same tendency, bt
I am quite unable to wunderstand how it can be possible
forus to refuse to give effect to such plain words as thoss used
here for such a reason. The words used are “ no sale, &e., shall be
annulled, &e.,” and thoy ave as general as it was possible for the
Legislature to make thom, and I do not think wa should be justified -

in restraining their operation to sales conducted in oune way only,

when in their ordinary meaning they include all sales made for
this purpose, in any way contemplated by law.
This disposes of the second ground on which the suit has

"been decroed, and on that ground foo I think the appellants

are entitled tosuccead. Iagree with Mr, Justice Beverley that
the appeal must he allowed, and the suit dismissed with eosts in

both Courts. : Appeal allowed.
3. V. W

DBefore Mr. Justice Trexelyan and 3y, Justice Ameer AT,
TAQUI JAN, mwor, by ms MOTHER Banv Broum (PLaNTirr) o, -
OBAIDULLA alius NANHE NAWAD (DEFENDANT.)¥
Minor—8uit ou behalf of @ pevson alleged fo he bul not in facl @ minor—

Procedure to be adopted when sult is instiluted on belalf of an alleged

minor who 8 not so in fact,

When a suit is institited by a person alleging hinself to be a minor,
and the suit Is brought through & next friond, und when it iz found that the
plaintiff was uot b the date of the inslitation of the suit in fact 4 minor,
the Court shoald not dismiss the suit, ng the dofendunt can be fully indem-
nified by the payment of hiscosts. In such a case the proper remedy s for
the defendant to apply to have the plaint taken off the file or amended, and
if it be not amended the next friend’s name may be treated as mere simplusage
and the suit be allowed fo proceed,

Tar facls of this case were as follows: One Mussamub
Zaibunissa, sister of the plaintiff, was married to the defendant
on the 30th June 1885. Sho died on the 5th Decomber 1889,
and the plaintiff Taqui Jan instituted this suit as a minor through
hiz mother and guardian Mussamut Banu Begum claiming a one-
sixth share of the dowor of the deceased, on the ground that ha

# Appeal from Original Deeree No, 95 of 1893, against {he dPClGe of |

Babu Jogesh Chumder Mitter, Submdumte Judge of Patun, dated the 19&!9

December 1892,
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Mussamut Banu Begum, and the defandanl, the husband of 1894
the deceased, wers her only heirs. His case was that the amount ryqm; Jax
of dower fixed on the marriage of the defendaut with his sister On m’:irrm
was one lakh of rupees and one gold mohnr, The defendant S
in his written statement alleged that the plaintiff was not a minor
at the time the plaint was filed, and denied that he was an
heir of the deceased, who, the dofendant stated, had left a son
who died on the 9th June 1890, The defendant further denied
that the.amount of dower as alleged in the plaint was corrset,
and stated that whatever dower was due to the deceased from
the defendant was remitted by her during her lifetime.
The suit was instituted on the 11th April 1891 in the third Sub-
ordinate Judge’s Court at Patna, and was subsequently transferred
to the Court of the second Subordinate Judge. Six issues were
framed, one of which relaled to the questions as to whether the
plaintiff was or was not a minoratthe time the suif was inslituted,
and, if not a minor, whether the suit as instituted eould be main-
tained. The other issues related to the question of tho plaintiff’s
heirship, the amount of the dower, and whether the sum had been
remitted by Zaibunissa as alleged by the defendant.
Fvidence was taken at the hearing upon all the issues, but
the Subordinate Judge considered it fnnecossary to determine
any other than that relating to the plaintiff’s minority. He came
to the conclusion that the plaintiff was proved to have been of full
age af the date of the institution of the suit, and held that the suit
could not be maintained and accordingly dismissed it with costs.
The plaintiff appealed,
Babu Saligram Singh and Babu Bhoobun Mohan Biswas for
the appellant,
Moulvi Makomed Yusoof and Monlvi Mahomed Isfak for
the respondent.
~ The judgment of the High Court (TREVELYAN 'md Aummr
Aur, JJ.) was as follows :—
This suit was brought on behalf of a person who was alleged to
be a minor. The defendant in his writien statement eontonded.
that the plaintiff was not a minov but in reality had attained his
* full age. The learned Judge in*the Court below tried only the
issue as to-whother the defendmtsplea was true, viz,, that the
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plaintiff was not aminor ; and on finding against the plaintiff op
that issue dismissed the whole suit. We havenot gone into the
question whether asa matter of fact the plaintiff was o mihor,
as having regard to the view which we take as to what course the
learned Judge ought to have adopted the learned pleader for the
appellant has not contested that fiuding. We think that the pro-
per penalty for this mistake on the part of the plaintiff, if it wag
& mistake, ought not to be the loss of the whole suit but the pay-
ment of such costs as would properly indemnify the other side, -
The proper course to be pursned, where the opposite party con-
tends that a plaintiff who is alleged to be a minor is veally an
adult, is that the defendant apply that the plaint be taken off the fils
or be amended. If it be not amended the next friend’s name may
be treated ss mere surplusage and the suit be allowed to proceed.

We think it qnite clear that the learned Judge having found
that the plainiiff was not a minor ought to have given him an
opportunity of electing whether be should proceed with the suit
himself, No such opportunity was given, and the suit was dis-
missed. If we were to uphold this decision the result would he, .
the suit being now barred by limitation, that the plaintiff, because
of this error, whether intentional or not, would lose the whole of lis
cause of action, We therefore set aside the decree of the Court
belaw, and we give the plaintiff leave to amend the plaint and to
make such alterations in it as are now necessary in consequence
of its now being found that he is a major. We think, however,
that it is clear that the defendant is entitled to have all the costs
he has incurred up to this date. We accordingly leave un-
touched the decree of the Court below so far as it orders payment
of costs to him, and we also divect that tho appellant pay to the
respondent his costs in this Court; and as the case has not been
heard on the merits but disposed of on a preliminary issue we fix
the pleader’s fee al five gold mohurs. These sums, viz., the costs
in the Court below and in this Court, mustbe paid within one
month from the date on whish the record shall arrive in the
lower Court, and if 2o pald the smit will then be tried on ibs
merits, If they be not so paid this appeal will stand dismissed
with eosts,  The record will be sent down at once. '

H T. H Appeal allowed and case remanded,



