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laying down, that this section is imperative on the Court, and 180t
{hat the Courts havo no discretion but to order seeurity to be™ 1y
given—Degumbari Dabiv. Aushootosh Banerjee (1). I’(;??z[;x o
Then what are the facts here 7 The pluintiff as a legatee is MOONSUED.
entitled to ask for payment of her legacy. The defendants are
in possession of the eslate, which was originally of large value.
They make no reply to the plaintiff’s demand for payment.
They do not even inform her of tho position of the estate, which
according to the case now made in their writlen statement is not
sufficient to pay the legacies in fall. The plaintiff therefore had
1o aliernative but to seek the assistence of the Conrt, It is clear
that the suit must proceed in the form of an administration suit,
and the plaintiff must in the ordinary course obtain a decrce for the
amount of her legacy withoul abatement if the asssts should prove
snfficient ; otherwise subject to abatement. In sither case the plain-
tiff, as plaintiff in an administration suit, will be entitled to be paid
her costs oub of the genoral estals. In neither case can she be
deprived of her costs or be made linklo to pny the defendants’ costs.
The present application therclore was wholly unnccessary
aud must bo refused with costs,
It is scarcely necessary to add that it was not sought to support
this application on any ground connectod with the plaintiff’s disabis
lity alleged in the defendant’s written statement. Tlo grounds
relied on wore marely those indieated in section 880 of the Code.

Application refused.
Attorney for the plaintiff : Mr. N, C. Dose,

Attorney for tho defendant : Babu Ukkoy Chunder Dult.
LY. W,

CRIMINAL REVISION,

Before Sir W, Comer Petherum, Knight, Chief Justice, and
Av, Justice Rampind,
BENI MADHUB NAG (Prrroner) v, MATI LAL DAS, Oversier, 1804
) Hownar Monterpaziry (Oreosti® Panry.)® June 8,
Bengul Municipal Act (Bengul Aet V of 1876), section 318~ Bye-Law—
Y Tlira vires "—DBengal Municipal Aot (Bengal Aot IIL of 1884), section 8.

® Criminal Motion No, 252 of 1894 aguinst the order passed by Babu

Nogendro Nath-Pal Ghowdhry, Deputy Magistiate of Iowrab, dated the 16th
of March 1804,

(1) L L. B, 17 Cale,, 610 (613).
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Where @ Municipality passeda bye-law purporting 1o be made under the
provisions of section 313 of Bengal Act V of 1876, which was duly sanctioned
by the local Government, to the effect that persons,”failing to trim trees
overhanging tanks which were likely to foul the water with their Talling
leaves, after mervice of notice on them to that effect, should be lable to o
penalty, and where subsequent to the repeal of that Act by Bengal Aot [T of
1884 & person was convicted and fined for having disobeyed such hye-law,

Held, that the eonvietion was bad, as the bye-law was not one authorised
by the terms of sectivn 313, and was consequently wlira vires, and that see-
tion 2 of Bengal Act ILI of 1884 could not make valid a bye-law which was
originally invalid,

Tue petitioner in this case was charged at the instance of an
overscer of the Howrah Municipality with failing to comply
with the terms of a notice served on him requiring him to cut and
trim the branches of certain trees belonging to him which over-
hung a tank belonging to a private person.

The notice was in the following terms ==

“ Take notice that you are hereby required within three days
from the date of service hereof to cut your sujna trees overhang-
ing the tank at Khetter Banerjoe’s lane belonging to Prosonue
Coomar Nag, as the said trees are liable to foul the water of the
above fank by the leaves thereof falling into it. If you fail to do
so within the term epecified above you will be liable to a fine of
Rs. 10 and to a daily fine of Re. 2 until the terms of this notice

are complied with,
(84.) N. 8. Doy,
Dated the 30th November 1893, Vieg-C hatrman.”

This notice purported fo be issned under bye-law No. 83. On
raceipt of this notice the petitioner applied to the Vice-Chairman
to be informed where the hye-law in question was to be found, as
no such hye-law existed amongst those passed by the Howrah
Municipality and sanctioned by the local Government under Act
IIT of 1884, and in reply he was informed. that the bye-law in
question was published in the Oaleutéia Gazette of the 14th January
1880, and it appeared to have been passed and sanctioned under
the provisions of section 313 of Bengal Act V of 1876.

The bye-law was in the following terms s

“Bye-law 83,—The Commissioners may give notice in writing
to the owner of any trees or shrubs overhanging any tank and



yoL. XX1] CALCUTTA SERIES. 839

liable to foul the water thereof to cut or trim the same in such 1894
o manner as that they should not overbang the tank. Benr
“ Whoever fails to comply with snch requisition shall be liable Mapzus Nag
to o fine which shall not exceed s, 10 and to a daily fine which MA;}' Lan
shall not exceed Rs. 2 until such requisition be complied with.,”  Das.
The petitioner objocted that the bye-law was not in existence
and had no application, the Act under which it was passed havin g
been repealed and new bye-laws haviag heen passed and sanc-
tioned under the new Act ; he also objected that the prosecution
had not heen sanctioned by the Chaivman, and raised other defences
which it is not material o notice here.
The Deputy Magistrate overruled all the objections, and eon-
victed the pelitioner sentencing him to a fine of Rs. 5,
The petitioner then applied to the High Court to set aside the
conviction on the ground that the bye-law was ultra vives, not
being warranbed by the provisions of Bengal Act Vof 1876 ; that
even if once good it had no force after the repeal of that Act ; that
it could only have been good in respect of Municipal tanks and
never econld refer to a private fank ; and that the proseculion was
bad inasmuch as the sanction of the Chairman had never heen
obtuined or specifically given as required by law.
On the application a vule was issued which now came on
{or hearing.
Mr. M. Ghose and Babu Atulya Charan Bose for the petitioner,
The Deputy Legal Remembrancer (Mr. Leith) for the opposite
party. ‘
The avguments ave sufficiently stated in the judgment of the High
Cowrb (PurarrAN, (.., and Ramen, J. ) which was as follows i—
‘The petitioner Beni Madhub Nag has been convieted under
bye-law 83 of the bye-laws of the Howrah Municipality for
failing, in pursuance of a notice issued to him, to cut certain
branches of a tree belonging to him which are alleged to overhang
a tank belonging to a private individual and to be likely to foul
its water. He has been sentenced to pay a fine of Bs, 5,
Mr. Ghose on behalf of the petitioner contends that this bye-
law, which purports to have been framed under the provisions
of section 313, Bengal Act V' of 1876, is not warranted by the
provisions of that section, and therefore cannot be legally enforced.
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The bye-law runs as follows :— (sec ante p. 838.)
Now, ou looking at the provisions of soction 818 of Bengal Act

Mapunus Na¢ V of 1876 it iscleur that this byoe-law i3 nob one such as the
MAT%LAL Commissionors of Municipalitics wero authorised to frame under

Das.

1894

June 12,

this section, Section 2 ol Bengal Act ILI of 1884 no doubt lays
down that all bye-laws proscribed nnder any enactment vepoaled by
that Act shall ba deomed to Liave heen prescribed under that Act,
and this byc-law 83 has undoubtedly been preseribed and sunc-
tioned by the local Government under Bengal Act 'V of 187, Bul
e, Ghoso contends that the word  preseribed ™ in seetion 2 of Act
L[ of 1884 must mean “ duly ” or “lawfully preseribed,” and that
section 2 of Act LII of 1884 cannot make intra vires under section
JIL of 1881 a hye-law which is obviously wltra vires under ActV
of 1876, This argument appears to us to bo sound, and we think
the objection raised is fatal to tho conviction. Wa accordingly
seb it aside and direct that tho fine, if paid, be refunded.
;A Conviction quashad,

ORIGINAL CIVIL.

Before Mr. Justice Sule,

RAM KANYE AUDHICARY v, CALLY CITURN DREY AnND ANoTmER¥
Interest—Ruls of damndupai—ITindu low— Usury—Account divectod by deeree
in morlgage suit belween Hindus—Interest for periods lefore, during and

after the siu months allowed by decree for redemplion,
Whero u worlgage deorce, in & suit hetween Iindus, divected an account
1o be taken of what was due to the plaintiff for principal aud interest, the latter
to he cemputed at tho contract rate for six months, provided for redernption on
payment of the amount due within the six months, and divecled in case of
default of payment that intorest duc e added to the principal sum, inforest
thereafior fo be computed on tho aggrogate amount at 6 per cent ; Held, that in
taking the account the rule of dumduput wag rightly applied to the interest
accruing on the mortgage debt both provions to and duwing the six months
allowed for redemption, notwilhstanding the form of the deecree, (Nobin
Chunder Danneifee v. Romosh Chunder Ghose (1) relerred to) ; and that

the game rule wag applicablo to the interest acoruing affor tho period of six
months had elapyed.

# Original Civil Suit No. 03 of 1892,
(1) I L. B, 14 Cule,, 781



