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CRIMINAL REVISION,

EST————

Before Sir William Comer Petheremn, Knight, Chief Justice, und By, Justice

Rampini.
BASIRADDI awp oraers (Prririonsrs) o, QUEEN-EMPRESS 1894
(Orpogrre Panty.)® June 1,

Criminal Procedure Code (dct X of 1882), section 439-Revision, Praetice of
High Court in—Rioting—Common ofject, Effect or judgment of not slating
in charge—Churge, Defoct in—dJudgment, Defect in—Penal Code (Aet
XLV of 1860), section 147,

Where certain accused porsons were convieted of rioling, and it appeared
that the charge did not specify any common object, and that neither the
judgment of the Original Couwrt nor that of the Sessions Judge in appeal
found what was the common object which made the assembly of which the
prisoners were members an unlawful one:

Held, that those defecls did not vitiate the proceedings, there being
ample evidence on the record to prove what the common object of he assem-
bly was and to justify the conviction for the offence of which the lower
Courts Lind fonud the accused guilty.

Held, further, that in such a case a rule to show canse why the conviction
should not be quashed under the provisions of seclion 439 of the Code of
Crintingl Procedwe ought not to be granted unless on the matorials which
are before the Cowrt when the rulo is granted, it would be prepared to make
the rule absolute if no cause be shown ageinst it,

Ten facts of this case were as follows :—

In the village of Timakati was an old-established Zdt, known as
the Kumarkhalli ¢, Close to it a new %d¢, the Goalkati Adt, was
recently established, Both these hdts wereheld on the same day.
Qince the estsblishment of the new 7%4:, strained relations had
existed between the two parties. The accused belonged to the
party of the owner of the old Adt. As the complainant was going
to the new Adt the accused and several others seized him. He
cried out and o number of the new Ad¢ ypeople came up to the
reseno : 4 free fight then ensued betwoeen the two parties, in the
course of which several persons were injured.

The accused were convicted of the offence of 1ioting by the

# Criminal Motion Wo, 306 of 1894, ageinst the order pussed by R. IH.
Anderson, Esq., Additional Sessions Judge of Backergtnge, dated the 12th
of Moy 1894, affirming the order pamsed by Babu Baroda Kanto Gangooly,
Doputy Magistrate of Barrisel, dated the 801 of April 1804,
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Doputy Magistrate of Barrisal, the material pertion of whose
Judgment was as follows :—
“ e defendants have been charged with having conmitted rioting near
o hdt whicl is kuown ags Goalkati %d¢; there was @ counter cuso to tlds .
the counter case hag aldo been tried by mo 5 the complainant in the counter
case was the defendant Rohimuddi Howladar. The complainant in {his
cose, viz, Asman Ali Mira, wos o defondant fn the counter casa; thers i
1o doubt as to the fact that a riot took place on the 27th March. The cauge
of the rioting was the cxistence of two rival Adts, vis., Kumakhalli hds
and Goalkati hat at a short distance from each other, on two sidesof o
Ihal ; the Kmmnarakhalli hdt is an old hdt, whereas the Goolkati hét appsars
to have been established a fow months ago, Both Adls sit on the same days,
wiz, Salurdeys and Tuesdays. The defondants belong to a party of Matila]
Banerjee, the owner of the greater portion of the Kumarkhalli 2é2 The
complainant is backed by Asmatali Kban ; aceording to the prosecution the
new hit (4, Goalkati hdi) was established by the Goallati people, ne
onc of the Goalkati people was ill-treated by the Kumarkhalli peopls at
the Kumarkhalli 2d¢. Whatever may be lhe real circumstances which led
to the cstablishment of the new Adl, this 1s certain that strained relations
lLiwve existed between the two partics owmg to the existence of the two
hits, The accused party is clemrly inimical to the interests of the new hdt.
The defendants arc men of Matilal Bancrjee ; thoy appear to have formed
o combination against Asmalali Khon, who back the Goalkati people. The
promoters of the new Ads ove no doubt men of Asmalali, The circumstances
staled above show clemly thut the accused party, including the defendants
who aro men of Matilal, arc inimieal to the new Adé, while the complainant

party who are backed by Asmatali are inimical to tho interests of the old
kat.

# Of the witnesses for the prosecution Faizaddi (who was a defendant i
the counter case) was woundod in the riot, but {lic wound was slight. The
defendants, viz., Golam Ali, Naimoudi, Bagiraddi and Rolimaddi Howladax,
bear injurics. Tho witnesses for the prosecution swid that the defendants
and several others, who are men of Madilal, went to the west sido of the Jhal
over an iron bridge to prevent the complainant from going to the new Rdl
The new A4t is on the west side of the khal and the old hdt (i.e, Kumarkhalit
hif) is on {he east side of the #hal. The prosceution says that when the
complainant was geized by tho aceused party he cried ont, and a number of
tlie new hdé people came up, and when the latter came up the accused party
let go the complainant, but attacked those whoeame up from the new kit and
that the attack consisted in pelting bricks at the men of the complainent party.

“Itis ndmitted by the complainants’ witnesses that the men of the oom-
plainants’ party also pelted bricks at the acoused party.

There is no doubt whatever that there was a fight betwaen the two
parties. The accused party showed a determination to fight, and so did the .
complainant party, The evidence of the Sub-Tnspoctor shows that lo saw
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hricks on the road on Doth sides of the bridge. The witnesses for the prosecu-
tion stated hefore the polu,e officor that the accused party were on {he casl
gide of the lridge, and the complainant party were on the west side of the
bridge, The reason for changing tho story o Little by alding that tho
agensed party went to the west side of the bridgeis apparent, the wen of the
coniplainant were accused in the countor case, and 8o il was notural for them
to attempt to throw all the Llame on tho aceused party. In a case where lioih
parties are {o blame it is but nalural that each party should try to throw as
pmch blame as possible on the other party.

The fact that bricks were found ou both sides of the bridge shows that
the two partios were on opposite sides of the bridge when they pelted bricks
at each other ; theve was undoubtedly a determination 1o fight on the
part of each party : the fight took place, as appears from the Sub-Inspectors
evidonce, at the iron bridge, which is not far from the two Adfs; the
{wo parlies must have advanced ny far as the iron bridge when the fight
hegan 3 the eircumstances discloged in the evidence do not support the theory
{hat any of the aconsed prty had & right of private defence. The defence

. ig that the complainant parly were coming over tho hridge towards the old
Zdt, but I do not beliove that the complainant porty came to the cast side of
the bridge, for the lwst information lodged Dby the defondant Rohimudd:
Towladar iu the counter case clearly shews that the complainant party did
not gotothe east gide of the Dbrilge, and thus it is cloar that the aceused
party nad no right of private defence.

“The evidence on the record shows boyond doubt that there was o free
fight between the two partics, who pelted bricks and brick-bats af ench other;
Desides the witnesses who were defeudants in the countor case, other wit-
pesses, vz, Kali Chan Kooy, Sonmnddi, Govindo Chand Kundo, Renzaddi
and Uddabkha were examined by the prosecution,

“Of the five defendants there isno doubt whatever &z fo the gnilt of
Basiraddi, Rohimuddi Howladsr, Naimoudi and Gtolam Al The fact that they
all bewr injuries which were admittedly received by them in the riot shows
that they took partin the fight, They appear to bave been lurb by the
rieks whicl were pelied at thom when they were peliing bricks, &, ab the
complainant party.” )

Tho Deputy Magistrato then proceeded to deal withthe evidence
called by one of the accused to prove an ali? and having found
that proved acquitted him,

He found all the other nccused gnilty and convicted them
under section 147 of tho Penal Code, and sentenced them to rigorous
imprisonment for four months, and divected that each.be bound over
under section 106 of tho Codo of Oriminal Procedure in the sum
of Rs. 100 to keep the peaco for a period of one year, from the
dale of the expiry of the sontence of imprisonment,

58

1894

DasrrapDt
n
QuEEN-
Tmrresy.



830

1894

BASIRADDI

.
QUEEN-
EuPRESS.

THE INDIAN LAW REPORTS. [VOL. XXI.

The accused then appealed to the Sessions Judge, who delivered

the following judgment :—

“On a consideration of all the evidence I think this conviction is right.
I do not believe an attack was madg originally on the Kurmarkhalli Adt,
It was too late for that, and it is evident that the case before the Police for
the Kumarkhalli men was, that the fighting was all on the west and no}
the east of the bridge. There is po doubt I think that Asman Al was
siezed by the Kumarkhballi men, possibly for a different reason than he
gives, but of the seizure on the west side of the bridge I am satisfied.
Then bis side turned out and the Kumarkhalli men were driven ‘back.
There was a stand at the iron bridge, and when a few men were hurt the
fight ceased, Now each of the appellants is shown either to have been
voncerned in the attack on Asman Ali or to bave been one of the second
party that came to assist the first party when Asman’s side came to his
rescue. So that all were members of the unlawful assembly, and were
guilty of rioting. I dismiss the appeal.”

The accused now moved the High Court to send for the
record and quash the conviction under the provisiotis of section 439
of the Code of Criminal Procedure. The grounds on which the
interference of the High Court was sought were—(1), that the
facts found did not make out an offence under section 147 ; (2), that
both the lower Courts erred in convicting under that section with-
out finding what was the common object of the assembly alleged
to be unlawful ; (3), that the order under section 106 of the Code
of Criminal Procedure was bad in law ; and, (4), that the sen-
tence was too severe.

Mr. J. G. Apcar on these grounds applied to the High Court
for a rule.

The judgment of the High Court (PerRERAM, C.J,, and Ran-
PINI, J.) was delivered by—

Prraeram, C.J. (Ramriny, J., concurring.)— On the 17th of
April last the Deputy Magistrate of Barrisal framed a charge
against five persons, by which he charged them with having
committed rioting on the 27th of March at Naratham, by forming
an unlawful assembly, and assaulting Faisuddi and Mofizuddi,
by throwing brickbats in prosecution of that common object.
Witnesses were called and examined for the prosecution on the
17th and 18th, for the defence on the 23th, and on the 30th the
Deputy Magistrate gave his judgment, by which he convicted
four out of the five accused, and sentenced them to four months:
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rigorous imprisonment, and to execute bonds to keep the peace
for one year. [The judgment is long, rather rambling, and,
undoubtedly, does not, as it should have done, find what was the
common object which made the assembly, of which the prisoners
were members, an unlawful one, and after reading it carefully
several times, I am by no means suro that I understand now
what he thinks the common object was, and T must add
that for this reason the judgment is extremely defective,
The prisoners appealed io the Judge, who on the 12th of
May gave his judgment affirming the conviction and sen-
tences, and I am compelled to say that his judgment is even
more defective than that of the Deputy Magistrate, as he not
only does not himself find what was the common object of the
assembly, but throws doubts on what the Deputy Mngistrate may
have intended as a finding on the question. In chis state of
things Mr. Apcar has appliod to us for a rule to show cause why
~the conviction and sentence should not be seb aside by this
Court, under the powers created by section 439 of the Code
of Criminal Procedure, on the ground that the charge does not
specify any common object, and that neither of the judgments
finds that any common object existed, or what it was, if it did
exist. ‘We think that we ought not to grant a rule for such a
purpose, unless we should be prepared, on the materials on which
wo grant if, to make it ahsolute, or, in other words, to acquit
the prisoners, il no cause were shown against it, and we certainly
should not be prepared to acquit these persons, merely in conse-
quence of the defeets which I have pointed out in the charge,
and in both the judgments ; because it must be evidenl that not-
withstanding them there may be ample material, in the evidence
on this record, on which we should ourselves be prepared to
conviet the prisoners of the offencs of rioting, and to inflict
the same punishment, which has been inflicted vpon them by
the Deputy Magistrate. We accordingly invited Mr. Apcar to
place the evidence before us with the olject of showing us that,
upon if, the prisoners ought not to be convicted of rioting. He
has done so, to some extent, and we have ourselves since examined
it, and so fur from thinking that we ought to acquit the prisoners,
wo think that there is ample evidence here, which we see no
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reason to dishelieve, that thoy were membors of an assembly, the
common object of which was lo prevent, by force, traders from
resorting to the mow Adl, that the assembly in pursnunco of that
ohject did muke an atlack apon the complainant, who was going
to the mew Adf, and afterwards engnged in o battle with the
partizans of the owners of the new Adt who came up to assist him,
and morcover that two of the acewsed actually took part in the
first, assanlt on the compluinant, and that they all took part in the
fight whiech followed.

This Leing the state of the evidence, we think that notwith-
standing the defcets in tle charge, and in the judgments, which
aro very grave, and which eall for a dislinet exprossion of dis-
approval on our part, thore is no necessily in the interests of
jnstico for our interference, and there will be no rule,

b H Application vefused,

ORIGINAL CIVIL.

Before M. Justice Sule.

In o ¢oops of PREMCHAND MOONSIIEE, DuonaseD.
BIDTATREE DASSEE ». MUTTY LALL GUOSE axp Awornoe®
Security for cosls—Croil Procedure Code, 1882, section 380—Suil for uiount
of laguey ander will—Swit innature of admindsiration suit—Discretion of

Court undey seetion §80—Tuterymelution of Aets—* Mey"—* Shall"

The power given to the Comt under section 380 of the Civil Procedure
Colo to order security for costs s diseretionary, and one which the Cowrt
ought or oughl not io exercise according to the circumsiances of each
ease 3 and nuless it iy shown that the exorciso of the power is necessary
for the reasanable proteetion of the defendant, the Court ouglit not to inter-
Tere, Degumbart Dabi o, Ausholosh Danerjee (1), approved of,

Whare the plaintill in o suit ogainst the oxeculors of a willfor the amount
of n legney bud, on account of the vonduct of the defendants, no alternative bul
fo seek the assistance of the Cumt, and the dufendants statod that the asrets
wero nob sultinient to pay all the Tegacies in Mall, und it was therofore cloar
ghat the muit would have 1o procecd as an adninisteation suit in wlich the
plaintilf could in no event he liable for the defendant’s -costs ¢ Held, that
the Cowrt would not arder tho plaintiff, althongh she was not in posscssion
of auy fwmeveable property within Dritish Tndia, to give security for the
contn of {he suit,

* Application in Original Civit Suit No, 277 of 1894
(O L LBy 17 Cule,, 6138,



