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it was admitied by the learned wvakil for the appellant that the
plea of limitation also conld not suceeed.

On these grounds we are of opinion that this appeal should
fail, and we accordingly dismiss it with costs,

H T He Appeal dismissed,

Before My, Justice Qhoss and Mr. Justice Gordon.

ROGHU SINGI (Avcrion-purcHASER) » MISRI SINGH (ArrLacant) AND
ANOTHER (JUDGMENT-DEBTOR) AND ANOTIER (DEoREE-HOLDER.)%
Appeal—DBengal Tenancy Aci (VIIT of 1885), section 113—Order selting

agide sule in execution of decree for rent.

No appeal lies from an order setting sside o sale under scction 173 of the
Bengal Tenancy Act.

Tnis was an application under section 173, sub-seetion 3 of the
Bengal Tenancy Act, to set aside an execution sale on the ground
that the purchase had been made by the judgment-debtor in
the name of Roghu Singh. The applicant Misri Singh eclaimed
to be a co-sharer with the judgment-debtor Khiali Singh, though
he was not sued for the rent in execution of the decree, for arvears

of which the sale took place.

The Munsif, aftor holding that the application was not barred
by limilation, found on the morits that Khiali, the judgmont-debtor,
lad himself purchased the property in order to deprive Biisri
Singh, the applicant (who was found to be a relative of the debtor),
of it. Ths Munsif, therefore, ordered that the sale be set aside.

The auction-purchaser Roghu Singh appealed to the Judge,
who bold that no appeal lay from the order, and this is the only
question material fo this reporte As to this the Judge said :—

“In {his case I am usked to hoar an appesl from an order of the Court
below setting aside a sale under section 173 of the Bengal Tenaucy Act. It
is admitted on both sides that sueh an order is not appealsble under section
588 of the Civil Procedure Code; but it is contended forihe appellants that
not being provided for in section 588 it mustbe teken 1obe o ‘decres) I
cannot agres to this proposition. The word ¢ decrce ' and the word ¢ order’
are both defined in the Civil Procedure Code ; and if all orders which are not
included in section 588 are decrees, then there i no ocoasion for any definilion
and no accasion for section 588 being enacted at all. Scction 588 says that

* Appeal from Order No. 216 of 1898 against the orderof B. Holmwood,
Bsq., Officiating Distriet Judge of Bhagulpur, dated 20d of Juns 1893,
affirming the order of Babu Soshi Bhusan Chowdiri, Munsif of Monghyr,
daled 14ih of Apil 1893.
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1804  the arders menlioned therein are the only orders appeslabls under the Code.
w———— M oo must  therefore be other orders contewplated by- lhe definition, An
RoGHUSINGH . . . o 1o

», arder setting aside 2 sale cannot In my opivion bea decree, as it iy not«
Musnt SINGH. formal oxprossion of an adjudication upon auy right claimed or defence setup :
it ie an order in o proceeding incideutal and subsidiary toa deoree. 1t cartain-
ly does not make the receiver of the reliof o decreesholder as defined in the
Clode. When the definition of & decree says that an order specified iu gection
588 is not within the definition, it mustbe held that the same elass of orders
under olher Acts nrenob decrees, and {herefore not appealable unless cxpress-
Iy made so by law, for section 588 itself excludes such arders from the ordi.
nary appellate jmisdiction in decrees, and makes them wiscellaneows matters,
The selling osideof asale s not contemplaled in seclion 244 of the Civil
Procedure Code, so that I musthold that I have no jurisdiction to entertain
this appeal. There is no ruling on the subjeet so fov s the Court and the
pleaders engnged have heen able to discover, and it is with a view to getting
the question mthoritelively decided thaf the appellant has preferred to ake
my order on appeal rather than to withdraw the appeal and petition the High
Court against the Munsif's declsion.”

The appeal was, Lherefore, dismissed with costs 5 and Roghu
Singh appealed to the High Court on the ground that the J udge
was in error in holding that the order under section 173 of the
Bengal Tenancy Act was not appealable

Dr. Trailakya Nalh Mitter and Babu Degumber Chatlerjee for
the appellant.

Babu Rajendro Nuth  Bose, and Babun Amarendro Nuth
Chaiterjee for the respondent.

The judgment of the Court (Gmose and Goroox, JJ.) was
as follows 1=

We think that the learned District Judge was right in holding
that no appeal lay against an order setting aside a sale under sec-
tion 173 of the Bengal Tenamcy Act. The order in question
could not be regarded as a * decree ” ag definod by the Code of Civil
Procedure, nor could it fall within section 244 of that Code,
hecause the appeliant was an outsider, and nota party to the suit
in which the decree was made, The Bengal Tenancy At itself
does nob provide for an appeal against an ordor like this, and we
are not aware of any provision in the Civil Procedure Code allow-
ing an appeal against such an order.

Thet being o, this appeal will be dismissed with costs,

Appeal dismissed
I Ve We



