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In my opinion this is not a case of distribution of assets up.
der section 205, The rights of the judgment-creditors claiming
lo share in this fund must therefore be postponed to the rights
of the plaintiff Prosonnomoyi Dassi under the lien declared in
her favour by the order of the 14th September 1893,

There being no contest as between the plaintiff Prosoung-
moyi Dassi and the trustees and Messrs, Watking & (.
there must be an order for payment of the halance to her after
satisfaction of the elaims of the trustees and of Messrs. Watking
& Co. The costs of the parties sharing in the fund may beadded
to their claims.

Attorney for the plaintiff Prosonnomoyi Dassi: My, Rufter,

Attorneys for the trustees and the jndgment-debtors : Massrs,
Watkins & Co.

Attornays for the attaching creditors in suits 51 and 52 of
1898 : Messis. Sunderson ¢ Co.
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APPELLATE CIVIL.

Befors v, Justice Ghose and Mr, Justice Gordon,

AJUDHIA PERSHAD (Juneuexr-pEBroR) . BALDEO SINGH (Drorne.

MOLDER.) #

Ciril Frocedure Code, 1882, section 235—Cvder absolute for sale, Application
Sfor—Enecution of decree—Verificution of  application— Limitution—
Trangfer of Property Aet (IV of 1882), section 89,

An application for an order absolnte for sale of mortgaged property
under the provisions of section 89 of the Transfer of Property Act, 1889,
is pot an application for execution of o decrce and need not therefore be in
the form preacribed by section 235 of the Code of Civil Procedurs,

A decree was passed in o mortgage suit on the 18th July 1887 by congent,
which directed that the amount due was to be paid in ten anntal inglaiments
dwving the years 1295—1804 (1888—1897) in the month of Falgoon (February)
each year, and that on default of three successive instalments the whole
amount was to become at once due and payable. The mortgagor having
defanlted in payment of the instalments due in the yemrs 1297, 1208,
and 1299 (1880, 1801, 1892) the mortgagee on the 18th Tebrnary 1893
presented an application to the Court under section 89 of the Tranafer

# Appeal from Order No. 152 of 1893, against the order of Bahu Madhab
Chander Chatterjee, Subordinate Judge of Bhagalpur, dated the I0th of
May 1893,
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of Property Act for an order absolle for sale. That application was
nob verified by the mortgagee, and the morigagor objected that, not being
so verifiedl s required by scetion 235 of the Code, it could not be granted.
On the 9th May 1893 the mortgagee applied for and obtained leave to verily
the applicntion which be did on that day, It wag nrged on behalf of the
martgagor thet the application must be treated ns made on the 9th May, and
therefore not within three years of the date on which the 1297 instalment
became due (7th March 1890;, and that it was therefors barved by limitation.

Held, that the application did not require to be in the form provided by
section 285, and consequently the non-verification did not affect it, and that it
was not barred by limitation.

Tar facts of this case were as follows 1=

The respondent Baldeo Singh, on the 13th July 1887, obtained
a decres against several dofendants in a suit instituted by Lim
against them on a mortgage. There were three sets of defendants
the judgment-debtors in this proceeding, Ajudhia Pershad heing
one ouf of the second set.  The decree was made by consent being
the result of a compromise under which it was agreed that the
decree should he for Rs. 12,000 without interest and costs, and that
each set of defendants should be liable for a third of that amount,
and that their respoctive shares in the mortgaged property should
remein charged till the decres was satisfied. 1t was provided in
the decreo that the amount due should be paid in fen anuual
instalments during the years 1295 to 1304 (1888~1897) in the
month of Falgoon (February) in each year, and that on default
being made in the payment of three successive instalments the
whole amount outstanding was to become due and payable to the
plaintiff, and be realized by the sale of the respective shaves of the
defendants in the mortgaged property.

On the 18th Fehruary 1893 the plaintiff Baldeo Singh applied
to the Subordinate Judge for an order absolute for the sale of the
mortgaged property against all the defendants, alleging that the
three instalments for tho years 1297, 1298, and 1299 (1890, 1891,
1892) due under the decree had not been paid.

Ajudbia Pershad alone opposed tho application and filed several
petitions of objections against the ovder being made. Amongst
other grounds he wurged that the decree being separate against
each set of defendants one application against them all jointly
would not lie ; that the application for sale not being verified by
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the decrea-holder no order could be passed ; and that there had
been default in the payment of the first three instalments, vig,,
those for the years 1205 to 1297 (1883 to 1890), and that conse-
quently the application was barred by limitation.

In answer to the second objeclion the plaintiff decree-holder
on the Cth May 1893 filed n petition asking to be allowed to verify
his petition. The mater appeared to have come on for hearing
on the 9th May, and on that date the Subordinate Judge allowed
the petition to bo verified, which was immediately done. The
objection having heen heard judgment was veserved till the fol-
lowing day. On the 10th May the judgment-debtor Ajudhia
Pershad filed a farthor poelitien of objection, contending that the
application must ho treated as made on the 9th May, the date of its
heing verified, and that it was therefore barred by limitation, being
made more than three years after the accrual of the right on the
tst Cheyt 1297 (8th March 1890).

The Subordinate Judge delivered judgment on the 10th of
Iiay, and disposed of the three objections above referred to in the
{ollowing manner :—

“ The first point was not prossed during the hearing of the application, but
as the objection was taken in the writlen objections Aled, I ihink it proper to
notice it here, This is not an application for execution. Consequently under
the provisions of section 647, the provisions of section 84 of the Code of Civil
procedure are applicable io this cage. This being virtually an objection an
the ground of misjoinder of parties, it ought to have been taken at the earliest
opportunity before the frst heaming of the case, for which the 20th March
was fixed, The judgment-debtor appeared on thet day, but did not object to
the petition on that ground ; he only asked for time. The Court allowed him
geven days’ time, but even then he did not take this objestion. I think,
therefore, that such an objection cannot be entertained now. But supposing
it can be raised now, still it does not seem to me that the objection is velid.
The decres is baged on the same compromise ; the mortgaged property is the
same, although each bas a separate share. This being merely an npplication
for an order ahsolute for sale, the frregulority, if any, cannot he fatal,

“ The second objection is reasonable. Such application must be verified,
but the applicant neglacted to verify it, He has however applied for permis-
sion to verify when that defect was pointed out at the hearing by the pleader
Tor the judgment-debtor. The latter contends thet such an amendment can-
not be allowed at 1his slage, because undor the ruling in Oudh Behari Lal v,
Nageshar Lel (1) this application mmst be desmed as an apphication for

(1) L L. R., 13 AlL, 278,
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execution. and it luas beon Leld in dsgar Al v. Troilokyu Nuth Ghose (1) that
no such amendment can be allowed when the pelition has been regisiered.
Bub there is nolhing in the first ruling to show that this petition can be regarded
as a petition for exeoution of & decrec; consequenily section 245 of the
Code of {ivil Procedare, on which the gecond deorce ig bused, doss not govern
#his cagse, Itis not an application for execution of » decree, and, what is more,
it has not been entered in any register, as none has been preseribed for it. Under
gection 647 of the Code of Civil Procedure, section 53 i applicable with
yespect to this petition, and as such it can be amended now. I have therefore
gllowed it to be verified now. The objection thereforc is nolonger tenable.

#Third : It wasalgo contended that there wag default in the fist three
instalments ; consequently petitioner’s cause of action for such an application
accrned when default was made with respect to the instalment of 1297.
Timitation began to run Lrom that time. Thig muy be true, but caleulated from
that time this petition was prosented within three years, Therefors plaintiff's
right to execute he decree was not barred on the 20th February, when this
petition was filed. If it De held that limitation began to run from the daie
of the kist of 1207, that is Falgoon 1297, and no steps in aid of exzecution be
oxisting to save the case from limitation, then possibly it may be so barred,
although I am not at all sure of it. But that circwanstance cannot bo taken
into consideration now. Hero all I have to seo i, when this application was
filed had the decreo-holder any subsisting right to veslize the dscretal amount,
or was it barred Dby limitstion, I have shown it was not so barved, This
ghijection therefore also falls to the ground.

“In the view I take of the cnse it is unnecessary to enquire whether thers
wag dofault only in 1207, 1208 and 1299.

# Tust before delivery of judgment, the judgment-debtor has filed a fourth
petition of objection. Objection by such instalments is extremely irrogular,
and i inconvenient to all concerned, It is now urged that as the petition for
the order absolute for sale was verified only yesterday, it should he considered
that the petition In question was filed yesterduy, and the plaintif's right to
renlize the debt is consequently barred by limitation 5 but the date of 4 petition
orplaint is not tho dats when it is aended but when it is presented, This
gbjection is not therefore more ronsonable than the others.

“Tt is ordered therofore that the objections bo disallowed and the order
for sale be made absolute,”

The judgment-debtor Ajudhia Pershad appealed to the High
Court,
Dr. Trodlakya Nath Mitter and Babu Makhan Lal for the
appellant,
Babu Saligram Singh and Babu Raghunandun Pershad for
the respondent.
@) L L. R, 17 Cale,, 31,
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The judgment of the High Court (Gmose and Gorpoy, J1)
was as {ollows 1 —

The parties to this procoeding stand to each other in the
relation of mortgagor and mortgagee. The movtgagors ave threy
in number ; thoy had borrowed from the mortgagee a considerabla
sum of money ; and a suit was bronght upon the mortgage, and, in
the course of the suit, a compromise was entered into between the
parties. Under this compromise, each of the mortgagors agreed
to pay to the mortgagee the sum of Re. 4,000 by certain instal-
ments ; and it was provided that ag security for the sum payable
by each mortgagor, & third shave of the properties already mortgaged
should continue to be in morigage, and thab in the event of any of
the morlgagors commibling default in three consocutive instalments,
the mortgagee should be entitled to realise the money payahle by
such mortgagor by sale of his share of the proporties mortgaged,
A decree was accordingly made in those terms. Subsequently the
mortgagee, by reason of the default committed by the mortgagors
in paying the instalments on account of the years 1297, 1298 and
1299, applied for the salo of the mortgaged properties, It appears
that at the timo when this application was presented, it bore no
verification by the mortgagee, but subsequently, upon an order
made by the Court, the defect, if thero was any, was rectifiod.

The mortgagors raised several objections to the application of
the mortgagee being granted. They contended that this being an
application fov execution of the decree, it could not be proceeded
with, inasmuch as it did nob contain, at the time of prosenta-
tion, the verification of the mortgagee, that being one of the re-
quivements of section 235 of the Code of Clivil Proscedure ; that
the application wag barred by lmitation ; and that because subse-
quent to the default complained of by the mortgagee, d.e., as regards
the instalments for 1297, 1298 and 1299 he received from them (the
mortgagors) the instalment for the year 129G, he thereby waived
the default on account of those years.

As regards this last objection, ib is sufficient to say that the
amount received by the mortgagee after this defaulf wosnot in
respect of any one of the three yoars with which we are now
concerned. What was received by the mortgagee was the amount
payable on account of a year antecedent to the threo years in respect
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of which delauli has now occurred, and for which, in accordance
with the express’stipulations contained in the decree, the mort-
gagee is entitled toapply for realization of the amount dus to him
by sale of the mortgaged properties,

The question of limitation raised by the mortgagors is intimate-
1y connected with the objection that the application presented on
behalf of the mortgagee, having not being duly verified at the
time it was presented, it conld not be regarded as an application
for execution within the meaning of the Code of Civil Procedure.
The learned vakil in support of his argument relied upon 1 case in
the Allahabad High Court, Oudh Behari Lal v. Nageshar Lal (1),
where it seems to have beeu held that an application for an order
absolule for sale under section 89 of the Transfer of Property Act
is a proceeding in execution and subject to the rules of procedure
governing such matters. Now, on relerring to the Transfer of
Property Act itself, it will be found that when a murtgagee applies
either for foreclosure of a mortgage, or for sale of the mort-
gaged premises, the Court makes n preliminary deorse—n decree
aisi so to say—ordering that the mortgagors should be at liberty
to pay to the mortgages the amount of money due to him within
a certain time fixed, and that in the event of the mortgagor not
satisfying the claim of the mortgagee within the time lNmited,
the property should be foreclosed, or, in the case of an application
for sale of the mortgaged premises, tho mortgaged properly or a
sufficient part thereof should be sold,

Then we find in section 89 of the Act that, in the event of
the mortgagor not paying to the mortgagec the amount of money
mentioned in the preliminary decree, and upon an application
being made by the mortgagee, an order absolute for sale should
be made. Therefore when, after a preliminary decree made by the
Court, the mortgagee makes an application for an order absolute
(or for a decree abgolute, for that would perhaps be & more appro-
priate expression), the application is not an application for
exscution of the decree, because, until the decree absolute is made
under section 89, theve is in fact no decree capable of execution.
A question somewhat akin to that which we have to deternine

(1) L. L. R, 13 All, 278,
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was considered by this Courtin Poresh Nath Mojumdar v. Ramjody
Mojumdar (1). Tho question that was raised in that case was whether,
until the order absolute is made undor section 87 of the Transfer
of Proporty Act, the mortgagor could not redeem the mortgage ;
and with relerence to this question tho learned Judges expressed
themselves as follows:  Apart however from the Bnglish cases,
it i3 quite clear that the Legislature in enacting section 87 fntend-
ed to give some effoct to it, but if the respondent’s contention were
right, this section would he of no offect, and section 86 plus non-
payment of the money would give a right of * possession.  Section
87 of the Transfer of Property Act provides that if the payment
be not made within the time fixediu the decree ¢the plaintiff
may apply to the Court for an order that the defendant, and all
persons claiming throngh or under him, be debarved absolutely
of all right to redeem the movtgaged property.” That means
without such an order the defendant would not be deharred of
all right to redeem the mortgaged property. Tho fact that
the Legislature allowed the plaintiff to apply for such an
order shows that without that order the right to redeem would
not be taken away, Section 87 goes on to say: ¢ And the Court
shall then pass such order, and may, il necessary, deliver possession
of the property to the plaintiff” If the property bs not redesmed
the Court would have to pass an order absolute. It seems quite
clear to us that the fact of the Legislature having made this provi-
sion requiring an ordor absolute to be made, makes the earlier order
simply an order nisi, and tho mortgagor can at any time, until
the order absolute is made, redeem his property.”

We may say we entirely concur in the view thus expressed.
It scems to us thab tho application that was presented by the
mortgagee for sale of the mortgaged property, being an application
within the meaning of section 89 of tho Transfor of Property Act,
it could be given effect to, evenif it was not in complianee with the
terms of section 285 of the Code of Civil Procedure.

We havo already said that the question of limitation that was
raised in the Court below by the appellant depended upon the
validity of the objection that the application of the mortgagee
should have been verified, If this objection could not be sustained,

(1) L L, B., 16 Culc,, 246,
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it was admitied by the learned wvakil for the appellant that the
plea of limitation also conld not suceeed.

On these grounds we are of opinion that this appeal should
fail, and we accordingly dismiss it with costs,

H T He Appeal dismissed,

Before My, Justice Qhoss and Mr. Justice Gordon.

ROGHU SINGI (Avcrion-purcHASER) » MISRI SINGH (ArrLacant) AND
ANOTHER (JUDGMENT-DEBTOR) AND ANOTIER (DEoREE-HOLDER.)%
Appeal—DBengal Tenancy Aci (VIIT of 1885), section 113—Order selting

agide sule in execution of decree for rent.

No appeal lies from an order setting sside o sale under scction 173 of the
Bengal Tenancy Act.

Tnis was an application under section 173, sub-seetion 3 of the
Bengal Tenancy Act, to set aside an execution sale on the ground
that the purchase had been made by the judgment-debtor in
the name of Roghu Singh. The applicant Misri Singh eclaimed
to be a co-sharer with the judgment-debtor Khiali Singh, though
he was not sued for the rent in execution of the decree, for arvears

of which the sale took place.

The Munsif, aftor holding that the application was not barred
by limilation, found on the morits that Khiali, the judgmont-debtor,
lad himself purchased the property in order to deprive Biisri
Singh, the applicant (who was found to be a relative of the debtor),
of it. Ths Munsif, therefore, ordered that the sale be set aside.

The auction-purchaser Roghu Singh appealed to the Judge,
who bold that no appeal lay from the order, and this is the only
question material fo this reporte As to this the Judge said :—

“In {his case I am usked to hoar an appesl from an order of the Court
below setting aside a sale under section 173 of the Bengal Tenaucy Act. It
is admitted on both sides that sueh an order is not appealsble under section
588 of the Civil Procedure Code; but it is contended forihe appellants that
not being provided for in section 588 it mustbe teken 1obe o ‘decres) I
cannot agres to this proposition. The word ¢ decrce ' and the word ¢ order’
are both defined in the Civil Procedure Code ; and if all orders which are not
included in section 588 are decrees, then there i no ocoasion for any definilion
and no accasion for section 588 being enacted at all. Scction 588 says that

* Appeal from Order No. 216 of 1898 against the orderof B. Holmwood,
Bsq., Officiating Distriet Judge of Bhagulpur, dated 20d of Juns 1893,
affirming the order of Babu Soshi Bhusan Chowdiri, Munsif of Monghyr,
daled 14ih of Apil 1893.
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