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of the Civil Court in respect of the ulteration of a tenant's rent.  ygpy
It, therofore, seems tous thatif o landlord seeks fo enhance L —
tenant’s rent -when uo scttloment proceedings are going on, he  Puiswap
must institate a suit for the purpose, and canuot do so by means SIL;GU
ol an application under section 158. Buwia Korg,

We accordingly dismiss this appeal with costs,

Appeal dismissed.
5 W, '

ORIGINAL CIVIL,

Lo,

Before 8lr. Justice Sufe.
PROSONNOMOYT MASSL v, SREENAUTH ROY AND OTnmns, 1804
SREENAUTH ROY ann omners o MUDDOOSOODUN DU AMuy 14
Civil Procedure Code, seation 206—Sule in execution of decree—Distribution of —
sale proceeds—~Realizubion of proceeds of sule—Sale ruder uyreement
senctioned by Conrt—Sule not of the vight or intevest of Judgment-debior
in_property.

P, the phintiff i s suit No. 369 of 1880, obtained a decres for
Rs, 2,14,728, i exceution of which cerlain immoveabls property was aitached,
‘including the premdses 22 Strand Road, which was subject to certain trasts
creatod by & deed, datod 2nd February 1858, executed by the father of the
judgment-debtors, who with cnc . were {rustees of the deed. At the tine
of the atiachment a suit No. 448 of 1883 was pending, in which the judg-
ment-debtors s plaintifls songht to lave it declared what were the valid
trosts under the deed, and that, subject to such trusts, they weve absolubely
entitled to the premises 22 Strand Road and the other properties ; in that suit
ou 26th Maveh 1888 a docres was wade declaring the valid ieusts, and eharging
the premises 22 Strand Road, with the payment of certain gpeeific sume. In
1891, the judgieent-deblors brought a suit No. 441 of 1891 to have the
promises 22 Strand Road sold freed from the frnsts, to provide for the trnsts
by selting spart a sufficient stun oul of the purchese-money, and to have
the balance divided between the fudgmont-debtors ; and by the decres in
that suit, dated 2nd Scptember 18902, the trustoes of  the deed were anthorised
to sell the premises 22 Sirand Road, and were directed out of the proceeds
of ale Lo st aside Re. 45,000 to provide for the trusis, next to pay the
costs therein direeted, and then 1o apply the bulnce for the parposes in
the plaint menvioned, In pursuance of this authority the irustecs on 20th
Febroary 1893 entered into an agreement with one J. L. for gale to him of
the premises 92 Strand Road for Bs. 1,43,000. On 8th Aungnst 1893 a
notice was issucd ot the lnstance of 2. calliug on the judgwent-debtors fo

- % Application in Originel Civil Suits Nos. 369 of 1886 and 441 of 1891.
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show cause why the premises 22 Strand Road, should not be sold in execution
under her attachment. On 29th August 1893 the trustees of the deed of
2nd February 1858 gave notice to P. of an application to be made in the
suits Nos. 369 of 1856 and 441 of 1891 for the removal of her attachment,
or in the alternative for an order that the agreement for sale entered into by
the trustees with J. L. be carried out ; that the proceeds of sale be applied to
certain purposes specified in the notice, as having priority over the claim
of P.; that the balance be paid to the credit of suit No. 369, “as subject to
the said attachment,” and that the premises 22 Strand Road be thereupon
released from attachment. These applications were heard together, and on
the 14th September 1893 a consent order was made, by which it was ordered
that the trustees be at liberty to carry out the agreement for sale with J. L.;
that the sale proceeds be paid to W., a member of the firm of the attorneys
for P., who out of such proceeds was to pay Rs. 45,000 to the trustees, and
make other payments directed by the order, and pay the balance inte
Court to the credit of suits Nos. 369 of 1886 and 441 of 1891, * the said P.
retaining her lien under her attachment upon the said balance in the same
way as the same then subsisted upon the said property.” The property was
sold by the trustees in accordance with this order, and the purchase-money
was paid to W., who after making the payments directed paid the balance
into Court. Whilst in the hands of W. the balance was attached by other
creditors who had obtained decrees against the judgment-debtors, and it was
paid into Court with notice of these attachments: Held, on an application
by P.to have the money paid out to her in part satisfaction of her decroe,
that it could not be treated as “ assets realised by sale or otherwise in cxe-
cution of a decree” within the meaning of section 295 of the Code of Civil
Procedure. The sale of the property under the order of 14th September
1893 was not a sale in execution, but a sale in pursuance of a private agrec-
ment entered into by the trustees under a liberty reserved to them by the
Court, and the fact that. the Court sanctioned it made no difference in
this respect. It did not purport to be a sale of any right, title or interest
of the judgment-debtors or of any property belonging to them.

To constitute a “realization” within the meaning of section 295 ther:
must be either a realization by a sale in execution under the process of tie
Court, or a realization in one of the other modes expressly prescribed by -the
sections of the Code. If the money paid into Court had exceedel the
amount due to B in respect of her lien, the amount of such excess miglt
perhaps have been treated as a ““realization in execution ” within the meanin
of section 295, but the balance in W’s hands was less than the amount due to
Z, and was entirely absorbed by the lien in her fayour. There was therefore
no surplus on which the attachments could operate.

Purshotam Dass v. Mahanant Surajbharthi (1), and Sewbux Bogla v, Xhid
Chunder Sen (2) referred to and approved.

(1) L L. R., 6 Bom., 588, (2) L L. R, 13 Calc., 225,
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This was an application in which the facts wore as follows tem
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That by o detree in suit No, 869 of 1886, dated 6th December “proocvo.
1886, the defendants in that suit were ordered to pay the plaintiff 1 oz, Dasst
the sam of Rs, 2,14,728-1, with interest and taxed costs of suit Sﬁmq AT

that in February 1887 in exceution of that decree certain im-
movenble property belonging to the judgment-debtors was
attached, including the premises No. 22 Strand Twoad ; that at the
time of the attachment a suit No. 448 of 1883 was pending in
the High Court for the construction of a deed of trust, dated 2nd
February 1858, exccuted by the father of the judgment-debtors for
ascertainment of the rights of the partics thereunder, and for a
declaration that subject 1o any valid charges the judgment-
debtdrs were ahsolutely entitled to the properties comprised in
the deed, which included the attached properties; that by the
final decres. made in suit No. 448 of 1883 on 26th March 1888
the trusts of the deed of 2nd February 1858 were declared,
and the premises 22 Strand Road were charged with the sums
payable in respect of the trusts of the deed ; that subsequently
suit No, 441 of 1891 was instituted to have it declared that it
was unnecessary to retain tho premises 22 Strand Road for the
purposes of the trusts, and that thoso premises might be declared
to be discharged from the operation of the trusts, and might be sold,
and out of the sale proceeds, after certain specified elaims hiad been
paid, a sum might be vetained for the purposes of the said trusts,
and the balance be divided equally hetween the judgment-debtors ;
that on 2nd Septomber 1892 a final decres was made in that
sult (441 of 1891) whoreby the premises 22 Strand Read were
~ordered to be sold, and after retaining Rs, 45,000 for the purposes
of the trusts and the eosts of suit, the balanee was directed to be
applied to the purposes in the plaint mentioned ; that on 8th
August 1893 the plaintiff in suit 869 applied for an order
for sale of the premises 22 Strand Road, and a notice was
issued to the judgmeut-debtors to show cause why they should
not be sold ; that on 20th August 1893 a notice was served on
the plaintiff in suit No. 369 at the instance of the judgment-
debtors, (who, together with one Muddooscodun Dutt were the
trusteos of the deed of trust of 2nd February 1858), of an appli.
ccation for an order that the abtachment on the premises 22 Strand

Roy.
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Roud, in exseniion of the decree in suit No. 869, should be re-
. Moved, and that the plaintiff in that suit should pay the costs

MoY1 DASM of the application, or in the alternative {or an order that an agree-
Sren NAUIH ment for sale for Rs, 1,483,000 of the said premises 22 Strand

Ror.

Road, which had been made belwaen the trustees of the deed of 2nd
February 1858 of the one part and Joygobind Law of the other
part, dated 25th February 1893, should be carried out, and the
proceeds of sale be applied in the first place towards making cer-
tuin payments specified in the application (including the payment
of a sum of Rs., 45,000 to the trustees of the trustdead for the
purpose of carrying out the trusts, and a sum due to Messrs,
‘Watkins & Co. for costs, for which they claimed a lien on the title
deeds of the premises 22 Strand Road), and that the balance
shoutd be paid into Court to the credit of suit No. 369 as subjent
to the attachment in that suit, and that the sail prefeises should
be released from the attachment ; and that the plaintiff in suit No.
369 should pay the costs of and incidental to the application ;
that the application by the plaintiff in suit No. 869 and that of
the judgment-debtors came on for heuring on l4th September,
when by consent of all the parties an order was made in suit
No. 869, whereby it was ordered that the frustees of the deed
of trust of 2nd February 1858 should he at liberty to carry
out the contract for sale-of the premises 22 Strand Road, to Joy-
gobind Taw, the plaintiff releasing her elaim to those premises
under the attachment for the purposs only of permitting the sale,
the cale proceeds to be paid in the first instance to Mr, Watkins
who should thereout pay all the costs of and incidental to the
sale, the sum of Rs. 45,000 to the trustees of the deed of 2nd
Tebruary 1858 to be held by thom for the purposes of the
trusts as declared hy the order of 2nd September 1892, and
corlain other paywents, and pay the balance of the sale proceeds
into Couwrt to the eredit of the suits Nos. 869 of 1886 and 441
of 1891, “the plaintiff Prosonnomoyi Dassi retaining her lien
under her attachment upon the said balances in the same way as
it then subsisted on the attached property”; the lien if any of
Messrs, Watking & Co. on the title deeds of the property to
attach to the balunce to be paid into Court, costs to be reserved
until forther order of Court, and the order to be without pre-
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judice to the right of the parties ; that the sale of the premises 22
teand Road was carried out under the above order, and from an
account furnished by Mr. Watkins to the plaintiff in suit No.
369 it appeared that after paying the sums as directed by the
said order, aud retaining a sum of Rs. 2,000 on account of Messrs,
TWatkins & Co.'s costs subject to settlement, the balance was paid
into Court, and there was in Court the sum of Rs. 75,405.14-8 to
the credit of the two swits ; and hat aller the realization of the pro~
ceeds of salo by Mr. Watkins, on tho 23rd November 1893, attach-
ments were issued in bwo other suits brought by one Behary Lall
and one Balmokund Singonya, respeclively, against the judgment-
debtors, viz., suits Nos. 51 and 52 of 1893 against the proceeds of
sale in the hands of Mr, Watkins, and the money was paid into
Court with notice of these attachments,

The application was that the said sum of Rs, 75,405-14-8, and
any balance that might remain in the hands of My, Watkins
after adjustment of his costs, might be paid to the plaintiff in suit
No. 369 of 1886 in part satisfaction of hor decree in that suit ; or
if the Cowrt should be of opinion that the plaintiff was not alone
entitled to the said mouey, then for an order for ratenble dis-
tribution under seotion 295 of the Code of Civil Procedure to
those entitled to shave in it.

Mr. Dunne (with him Mr. Bonnerjee) for the apphcmt (the
plaintiff in suit No, 360 of 188(.)

Mr. Plillips for tho judgment-deblors and for Mr. N, 8,
Watkins,

Siv Gryfith Bvaus for the trostoes.

Mr. Allen for the attaching creditors i suils Nos. 51 and
52 of 1893.

Mr. Henderson and Mr. O Kinealy for other attaching creditors.
The following cases were citod in support of the : application :
Vishvanath Maheshoar v, Vivehand Panachand (1), Purshotam
Dass v, Mahanant Surajbharthi (2), Sewbur Bogla v. Shib
Chunder Sen (3), Soobul Chunder Law v. Russick Lal Mitter (4),

and Hafes Mahomed Al Khon v, Damodar Pramanich (5).

() I L. R, 6 Bom,, 16, (3) L L. B, 13 Calc., 225.
(2 L, L. R, 6 Bom., 588, () L L B, 16 Calc, 202.
(5) 1. L B., 18 Cale,, 242,

b1

§13

1894

Prosonno-

noye Dasst

v,
SRERNAUTIZ
Roy.



814

1894

-
PRrosONNO-

THE INDIAN LAW REPORTS. [VOoL, XXI.

SaLe, J.—This is an application as to the disposition of a
fund representing the balance of the sale-proceeds of the premises

mow1 Dassi No, 22 Strand Road, which was paid into Court to the credit of
Snmmfxlmm the two abovementioned suits under an order, dated the 14th

Rov,

September 1898. The circumstances under which this fund was
paid into Court are as follows :—

The plaintiff Prosonnomoyi obtained a decree in the first suit,
dated 6th December 1886, for the sum of Rs. 2,14,728 with inter-
est and costs against Sreenauth Roy, Sumbhoonauth Roy and
Gopinauth Roy.

In February 1887 the plaintiff, in execution of the decree,
attached various properties, including the premises No. 22 Strand
Road, which were subject to certain trusts created by an Indenture,
dated 2nd February 1858, executed by the father of the judgment-
debtors. At that time a suit No. 448 of 1883 was pending, where-
in the judgment-debtors as plaintiffs sought for a declaration of
what were the valid trusts under the Indenture of Trust, and that,
subject to such trusts, the plaintiffs were absolutely entitled
to the premises No. 22 Strand Road, and the other properties,
On the 26th March 1888 a decree was made in that suit declar-
ing what were the valid trusts, and charging the premises No. 22
Strand Road with the payment of certain specific sums,

In 1891, the second of the abovementioned suits was instituted
by the judgment-debtors, the object of which was to have the
premises No. 22 Strand Road sold freed from the trusts, to pro-
vide for the trusts by setting apart a sufficient sum out of the
purchase-money, and then to have the balance divided equally
amongst the judgment-debtors.

By the order of the 2nd September 1892 made in that suit
the trustees of the Indenture of Settlement were authorized to
sell the premises No. 22 Strand Road, and ‘were directed out of
the proceeds to set apart Rs. 45,000 to provide for the trusts;
next to pay the costs therein directed, and then to apply the
balance “for the purposes in the plaint mentioned.” In pursuance
of this authority the trustees, being the judgment-debtors and one
Muddooseodun Dutt, on the 25th February 1893, entered into an
agreement with one Joygobind Law for sale to bim of the
premises No, 22 Strand Road for the sum of Rs. 1,43,000.
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On the 8th of August 1893 a notice was issaed ub the instance

of the plaintiff Prévonnomoyi Dassi calling upon the judgment- " prosonwo.

313
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debtors to show cause why the premises 24 Strund Road should Moyl DAS‘-‘I
not be sold in execution of her atluchment. On the 20th of Augrst SRIiD\'AU TH

1893 the trustees gave notice to the plaintiff Prosonnowoyi Dassi
of an application to be made in both the abovementioned suits
for the removal ol her atiachment, or in the slternative for an
onder that the agreement for sale entered into by the trusiees
Do carried out, and thal the sale proceeds be applied for the
purposes in the notice specified, as having priority over the
claim of the judgment-creditor Prosonnomoyi Dassi, that the
balance be paid to the credit of the first mentioned suit, as
subject to the said attachment, wnd that the property be there-
upon released from attachment. Both applications were heard
together, and on the 14th Scptember 1893 an order was made
with the consent of all the parties, whereby it was, amongst other
things, ordered that the trustees be at liberty to carry ouf the
agreement for sale with Joygobind Law, the plaintiff agresing to
release hor claim to the property for the purposes of the sale
only ; that the sale procoeds be paid to Mr. N.8. Watkins ; that he
do thereout pay the sum of Rs. 45,000 to the trusiees and make the
other payments directed by the order and then pay into Court the
halance to the oredit of both the abovementioned suils, ¢ the said
Prosonnomoyi Dassi retaining her Hen under her attachment
upon the said balance in the same way as the same then subsisted
upon the said property.” There was also a direction that the lien,
if any, of Messrs, Watking & Co. on the title deeds of the premises
should attach to the balance. By this order the attachment was
removed, but in place thereof a lien was ereated in favour of the judg-
ment-creditor which was to attach lo the balance of the proceeds
of sale. The property was sold by the trustees free from the attach-
ment, and the purchase-money was paid to Mr. Watkins, who made
certain payments as directed by the order, and after retaining a sum
for costs in respect of whieh his firm claimed a lien on the title
deeds, paid the balance into Court. Messrs, Watkins & Co. now
claim & further sum in satisfaction of their lien, and there is also
a olaim hy the trustees in respect of certain of the payments directed
by the order, which, it is alleged, have not yet been satisfied.

Roy,
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Tt appears that the balance, while in the hands of My,
Watkins, was attached by two other judgment-creditors, being

movt Dasst the plaintifs in the suits No. 52 of 1393 and No. 51 of 1593
Snm:fz}xm'ﬁ who had obtained decrees against the defendants Sveenanth Roy,

Rov.

Shumbhoonauth Roy, and Gopinauth Roy, and that it was paid
into Court to the eredit of both the abovementioned suits with
notice of these attachments.

The plainliff Prosonnomoyi Dassi now asks fo bave the
halance (after satisfaction of the claims of the trustees and of
Messrs, Watkins & Co.) paid out to ler in priovity to the
attaching creditors, who, on the other hand, claim to share rateably
in the fund under the provisions of sectton 295 of the Codo,

At tho hearing of the application a third judgment-creditor
appeared and claimed to share in the distribution of the fund.

The main question is whethor under the ciroumstances this
fund can be treated as “ assets realised by sualo or otherwise in exe-
cution of a decreo” within the meaning of section 205, Canit he
said, in the firet place, that the sale of tho property undor the order
of the 14th September was a sale in execution ?

It the property had been sold under the proviso to scction 295,
it would have been, doubtless, a sale in exocution, but at the same
time a sale from the benefit of which the attaching creditors would
have been excluded. Tor the proviso after fixing the order of
payment of the prior charges restricts the distribution of the
balance to the “holders of decrees for money against the judgment-
debtor, who have, prior to the sale of the said property, applied
to the Court which made the decres ordering the salo for
execution of such decrees and have not obtained satisfaction
thereal.”

The faots show that the sule of this property did nob take place
under the proviso, and that it was a sale, not in execution of any
decrca ov order, bub in pursuance of a private agreement entered
into by the trustecs with the purchaser under a liberty reserved
to them by tho Court. The sale no doubt was further sanctioned
by tho Court as part of the arrangement embodied in ihe consont
order of the 14th September, under which Prosonnomoyi agreed
to vomove hor atiachment, and thus allow the sule to be carried out,
on the condition that instead of the abtachment she should have &
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licn on the purchase-money. But in no sense can it he suggested
that the sale was in execution of this order.
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The case of Purshotam Das v, Mahanuni Surajblarti (1) decides M0¥1 Dasst
that section 295 must be read as if the words “from the property of SREE;;AUTH

the judgment-debitor ” were inserted aftor the word “realized,” Here
the sale did not purport to bea sale of any right, title or interest of
the judgment-debtors or of any property belonging to them, It
was a sale by the trustees of property which was vested in them
as trustees. Moreover, reading the case just cited with the case of
Sewbuz Bogla v. Shibd Clunder 8en (2), the 1mle appears to he
that to constitute a realizabtion within the meaning of section 295,
it must be either a realization by o sale in exeeution wnder the
process of the Court, or it must be a realization in one of the other
modes expressly prescribed by the sections of the Code. It can-
not, I think, be said that the money paid to Mr, Watking under
the order of the 14th September 1898 was realized in any of the
methods provided by the Clode for realizing property in execution
of & decree.

When the fund was attached it was held by Mr, Watking
subject to a prior lien created by an order of Cowt in favour of
the plaintiff Prosonmomoyi, which lien was binding on the judg-
ment-debtors and those claiming under them. When paid into
Count this fund was still subject to that lien. If the money paid
into Court had exceeded the amount due to the plaintiff in res-
pect of which the lien was created in her favour, the amount of
such excess having been paid inte Court with notice of the
attachment might perhaps have been treated asa realization in
execution within the meaning of section 295, Tor the excess
in that case would have been money belonging to the judgment-
debtors attached while in the hands of a third party and subse-
quently paid into Court under an order of the Court. Payment
into Court under such circumstances forms a well recognized
method of realization in execution under the Code. But ihe
balance in Mr., Watking’ hands was very far below the amount
due to the plaintiff Prosonnomoyi Dassi and was entirely absorbed
by the lien in her favour. There was therefore no surplus upon
which the attachments could operate.

(1) L L. R., 6 Bom,, 588, (2) L L. R, 13 Cal, 225,

Roy.
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In my opinion this is not a case of distribution of assets up.
der section 205, The rights of the judgment-creditors claiming
lo share in this fund must therefore be postponed to the rights
of the plaintiff Prosonnomoyi Dassi under the lien declared in
her favour by the order of the 14th September 1893,

There being no contest as between the plaintiff Prosoung-
moyi Dassi and the trustees and Messrs, Watking & (.
there must be an order for payment of the halance to her after
satisfaction of the elaims of the trustees and of Messrs. Watking
& Co. The costs of the parties sharing in the fund may beadded
to their claims.

Attorney for the plaintiff Prosonnomoyi Dassi: My, Rufter,

Attorneys for the trustees and the jndgment-debtors : Massrs,
Watkins & Co.

Attornays for the attaching creditors in suits 51 and 52 of
1898 : Messis. Sunderson ¢ Co.

J. Vo We

APPELLATE CIVIL.

Befors v, Justice Ghose and Mr, Justice Gordon,

AJUDHIA PERSHAD (Juneuexr-pEBroR) . BALDEO SINGH (Drorne.

MOLDER.) #

Ciril Frocedure Code, 1882, section 235—Cvder absolute for sale, Application
Sfor—Enecution of decree—Verificution of  application— Limitution—
Trangfer of Property Aet (IV of 1882), section 89,

An application for an order absolnte for sale of mortgaged property
under the provisions of section 89 of the Transfer of Property Act, 1889,
is pot an application for execution of o decrce and need not therefore be in
the form preacribed by section 235 of the Code of Civil Procedurs,

A decree was passed in o mortgage suit on the 18th July 1887 by congent,
which directed that the amount due was to be paid in ten anntal inglaiments
dwving the years 1295—1804 (1888—1897) in the month of Falgoon (February)
each year, and that on default of three successive instalments the whole
amount was to become at once due and payable. The mortgagor having
defanlted in payment of the instalments due in the yemrs 1297, 1208,
and 1299 (1880, 1801, 1892) the mortgagee on the 18th Tebrnary 1893
presented an application to the Court under section 89 of the Tranafer

# Appeal from Order No. 152 of 1893, against the order of Bahu Madhab
Chander Chatterjee, Subordinate Judge of Bhagalpur, dated the I0th of
May 1893,



