VOL. XXI1.] CALCUTTA SERIES.

Before Alr. Justice Ameer Ali and Mr. Justice Rumpini.
RAJESHWAR PERSHAD SINGH (PramvtiFr) ». BURTA KOER
(DEFENDANT.)®
Beagal: Tanancy Act (VIIT of 1885), section 158—dApplication for enhance-
ment of rent when no settlement proceedings are in operation.

The Court in dealing with an application under section 158 of the Bengal
Tenancy Act cannot pass a decree for onhancement of the rent. Where
thersfore a landlord seeks taenhance the rent of his tenant when no settle-
ment proceedings are going on he must institute a suit for the purpose, and
cannot do so by means of an application under section 158,

Tris was an application by Rajeshwar Pershad Singh and
others, proprietors of mouza Yakubpore, under section 158 of
the Bengal Tenancy Act, for the determination of the incidents of
the tenancy of one of his tenants, Burta Koer, in respect of lands
held by herin that mouza.

The Subordinate Judge, after a commission had been issued
to ascertain the situation, quantity and boundaries of the land
held by Burta Koer, found that there was in her occupation under
ihe applicants 12 bighas 16 cottahs 43 dhurs which was in excess
of the quantity of land shown by the jamabandi by 1 bigha 6
cottahs 43 dhurs, As to the rent payable by her he observed : —

“The jama payable by Burta Koer for 114 bighas of land was
Rs. 14-1-9. Hence the rent payable by her for 12 bighas 16
cottaks 43 dhurs of land would be Rs. 15-14-9, and this I find
to be the rent payable by Burta at the time of the application ;” and
a decree was made in accordance with that decision.

On appeal the Judge agreed with the lower Court as to the
amount of land held by Burta Koer. Hesaid * as to the rent pay-
able for the holding the usual attempt was made to assess rent at
rates corresponding to those paid for adjacent lands of similar
quality. The Subordinate Judge, however, found the rent actually
paid, and assessed rent on the excess lands at the existing rafe.
On this part of the case also I agree with his decision. The
appeal will accordingly be dismissed with costs.”

@ Appeal from Appellate Decree No. 1303 of 1893, against the decree of
J. Kelleher, Esq., District Judge of Sarun, dated 3rd of April 1893, affirming
the decree of Bubu Nilmoney Dass, Subordinate Judge of that district, dated
the 11th of December 1891,
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1804 From this decision the landlord appealed mainly on the grounds
Tumsuwan thab the Judge was wrong in holding that the rent payable at the
Punsian  time of the application meant the rent actually paid, and that Le
S':_GH should have found what was the rent which the tenant was liable
Buwrs Kot g pay ab the time of the application, that is, he should have
assossed renb al rabes paid for adjacent lands of similar quality,
or atany rate he should have assessed the rent of the excess lands

at rates paid for similar lands in places adjacent.

Baba Jadub Chandra Seal for the appellant.

Babu Saligram Singh for the respondent.

The  jndgment of the Court (Ammun Arr and Rastemwi, Jd)
was as follows :—

This is & case undor section 158 of the DBengal Tenancy Adt.
The plaintiffs are the landlords, and they apply for the determina-
tion of the incidents of the defendant’s tenancy.

The only point raised before us in this appeal ix that the lower
Courts, in determining the rent payable by the defendant, have
not fixed that rent in accordance with the rates paid for similar
lands in the vicinity, but have calenlated it at the rates hitherto
paid by the defendant. In short, the objection is that the Comrts
below have nob enbanced the defendant’s vent. We, however,
think the lower Courts are right. Section 158 (d) lays down that
a Court dealing with an application under section 158 is to doter-
mine the rent payable by the tenant < ab the time of the applica-
tion.” It, therefore, could not have been intended thatin a case
under this section the Court should pass a decree for enhancement
which ean ordinarily only take effoct from the beginning of the
agrieultural year, next following, or [rom that of the year next
but one following, the year in which the docree was passed.

It has heen said that whenno settlement proceadings are going
on, an application under section 158 takes the placo of an applica-
tion under section 104 (2),1in the course of which a Settlement
Officer has power to enhance or reduce a temant’s rent, Thisis
quite true, but when settlement proceedings are going on, the
Jjurisdiction of the Civil Court is in abeyance (see section 111 a),
so that no enhancement suit can then be instituted, and hence it s
that the Settlement Officer is empowered to alter o tenant’s rent.
But an application under section 158 docs not oust the jnrisdiction
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of the Civil Court in respect of the ulteration of a tenant's rent.  ygpy
It, therofore, seems tous thatif o landlord seeks fo enhance L —
tenant’s rent -when uo scttloment proceedings are going on, he  Puiswap
must institate a suit for the purpose, and canuot do so by means SIL;GU
ol an application under section 158. Buwia Korg,

We accordingly dismiss this appeal with costs,

Appeal dismissed.
5 W, '

ORIGINAL CIVIL,

Lo,

Before 8lr. Justice Sufe.
PROSONNOMOYT MASSL v, SREENAUTH ROY AND OTnmns, 1804
SREENAUTH ROY ann omners o MUDDOOSOODUN DU AMuy 14
Civil Procedure Code, seation 206—Sule in execution of decree—Distribution of —
sale proceeds—~Realizubion of proceeds of sule—Sale ruder uyreement
senctioned by Conrt—Sule not of the vight or intevest of Judgment-debior
in_property.

P, the phintiff i s suit No. 369 of 1880, obtained a decres for
Rs, 2,14,728, i exceution of which cerlain immoveabls property was aitached,
‘including the premdses 22 Strand Road, which was subject to certain trasts
creatod by & deed, datod 2nd February 1858, executed by the father of the
judgment-debtors, who with cnc . were {rustees of the deed. At the tine
of the atiachment a suit No. 448 of 1883 was pending, in which the judg-
ment-debtors s plaintifls songht to lave it declared what were the valid
trosts under the deed, and that, subject to such trusts, they weve absolubely
entitled to the premises 22 Strand Road and the other properties ; in that suit
ou 26th Maveh 1888 a docres was wade declaring the valid ieusts, and eharging
the premises 22 Strand Road, with the payment of certain gpeeific sume. In
1891, the judgieent-deblors brought a suit No. 441 of 1891 to have the
promises 22 Strand Road sold freed from the frnsts, to provide for the trnsts
by selting spart a sufficient stun oul of the purchese-money, and to have
the balance divided between the fudgmont-debtors ; and by the decres in
that suit, dated 2nd Scptember 18902, the trustoes of  the deed were anthorised
to sell the premises 22 Sirand Road, and were directed out of the proceeds
of ale Lo st aside Re. 45,000 to provide for the trusis, next to pay the
costs therein direeted, and then 1o apply the bulnce for the parposes in
the plaint menvioned, In pursuance of this authority the irustecs on 20th
Febroary 1893 entered into an agreement with one J. L. for gale to him of
the premises 92 Strand Road for Bs. 1,43,000. On 8th Aungnst 1893 a
notice was issucd ot the lnstance of 2. calliug on the judgwent-debtors fo

- % Application in Originel Civil Suits Nos. 369 of 1886 and 441 of 1891.




