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with tho decisions of this Court that the defendant is not 1804
released by the section of any portion of his liability, unless he " Bpsmon
pays the amount which the ussignoe himself paid for the claim, LAML PaL
The decision of course zoncludes this ease, and in accordance ROMXI:IATH
with it this appeal will be dismissed with costs (1). Sow.
Appeal dismissed.
Attorney for the appellant : Baboo Gwish Chandra Seit.
Attorneys for the vespondent : Messts, Swinkos ¢ Chunder,
I VW,
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Before Are Justice Ghose and 3, Justies Gordon,
GOPI KOERI Anp ANOTREL (JULGMENT-DERTORS) 0, GOPI LAL (Deorue- 1804
HOLDER) AND ANOTHER (AUCTION-PURCIIASER, )% Al";%l 7
Second  Appeal~Civil  Procedure Code, 1882, seclions 588, 629-—Appeal June 5.
Srom order—Order pussed in Appeal veversing lower Court's order setting ——"="
aside « sale in ovecution of Decrec—~Sale in execution of Decree—
Setting aside sale—Material irregulurity—Inadequacy of price~—Revi-
sional Power of ILigh Court,
Under the provisions of section 588 of the Code of Civil Procedure
no second appeal fies 1o the High Court from ww order passed in appeal by
a District Judge on an application by & judgment-debtor to have s sale in
execution of a decreo sot aside on the growd of matorial irvegularily,
A judgment-debtor npplied to have a sale in execution of a decree set
aside on the gronnd that.the sale proclamation bad nob been duly published,
and that it referred to only 5 bighas ivstend of some 700, the actual anouud,
and that in consequence thereof a grossly inadequate price had beon obtaited
for the property, Tho Munsif Found these allegations to be proved and set
asids the salo.  On appeal the Distriet Jwlge, while agreeing with the Munsif
asto these Andings, held Lhnt there was wo proof that the inaderuacy of prica
was dne to frregulavities allogod and proved and that such could not be presumed.
He aceordingly reversed the Munsifs order. The judgment-debtor, havivg
appealed to the High Court against the order of the District Judge and failed
insuch appeal by resson of no second appeal lying from sueh order,
Appeal from Order No. 150 of 1803, aud Civil Rule No, 806 of 1804,
agninst the order of F. W. Budeovk, Esy., District Judge of Bhagulpar,
duted the 2od of May 1893, reversing the order of Babu Bepin Behary
Mukerjee, Munsif of Beguserai, dated the 20th of February 1893,
(1) An application for review of tlis decision was made on the 9th of
July 1894, bui was refused. Rep. note.
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applied to the High Cowl wnder the provisions of seetion 622 of the (lode
to have the ordor set aside.

Held, that the District Judge having  £all jorisdiction to determiue
whether the sale was good or bad, it was impossible to say that, i :n'rivir,g ak
the decision le did, he cither acterd witheut jurisdietion or illegally in {le
excreise of his jurisdiction, und that the High Court could not iherefore in-
terfere with the erdor wnder that section,

Tr1s was an appoal from an ovder passed by the Distriot Judge
of Bhagulpur, roversing an order of the Munsif of Beguserai,
selting aside a sale of certain lnmoveable property held in execution
of o decres,

The application was made by the judgment~deblors, and the
allogation was that there had been material irregularity in the
conduct of the sale, and consequently the price fotched was far
below the actual value of the property. The auction-purchaser re-
sisted the application, but the decree-bolder did not appear to
oppose.

It appeaved that the judgment-debtors had a 2-amnas odd
shave in taluk Bullubhpur and Singpur, which contained 1,839
acres of land, but in the snle proclamation the area was put down
as 5 bighas ; that the sale proclamation was not stuck upatthe
Collector’s Office, nor was the proclamation at the spot properly
proved ; that the price fetched was only Rs. 375, which was less
than the revenue payable for the sharo, which was Rs. 885 odd.

The Munsif having found these facts proved held that the
presumption was thal the inadequate price fetchod was due o the
irregularities in the publicution of the sale, and consequently ordered
the sale to be set aside.

The auction-purchaser appenled to the District Judge, who re-
versed tho Munsif’s decision and dismissed the application. The
{ollowing was the judgment

“ The judgment-debtors applied to have o sale set aside. The
Munsif set aside the sale and the auction-purchaser appeals. The
Munsif has found that the judgment-debtors had a 2-annas odd
share in taluk Bullubhpur and Singpur which contains 1,839 acres
of land, but in the sale proclamation the area was put down as b
bighas 5 that the sale proclamation was not stuck up at the Collec-
tor’s Office ; that the proclamation at the village was not properly
proved, and that the price realized, Rs. 875, was inadequate.

2
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“On the evidence I see no reason to differ from the Munsif's
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findings of fact ; but the appellant’s pleader argues that there is no “Gorr Kornt

proof that the inadequacy of price was due to the irregularities
alleged. He quotes the cases of Macnaghten v. Mahabir Pershad
Singh (1), Tripwra Sundari v. Durga Clurn Pal (2) and Aruna-
chellam v. Arunachellom (3).

« The effect of those rulings is that there must be proof that
the inadequate price was duc to the irregularilies. In the present
case the rcal area was about 700 bighas, but in the sale proclama-
tion the area iy pub ab 5 bighas. This no doubl raises a strong
presumption that tho irregularities were the canse of the in-
adequate price ; but apparently from the rulings above quoted
thig is not sufficient, The applicant enlled three witnesses who
speak Lo the value of the property ; but they do not appear to
be men of means, nor do they say what amount they would
have bid for the property if they had heen aware of the sale.
One of them, indeed, Chowdrvy Roghunath, says that the maliks
would have bid more, but in this point the malils were the best
witnesses. ‘

“No one hasbeen called to say what he would have bid, nor
is there any proof that there was a scarcity of Didders. ,

“ On the ground that the applicant has failod to prove any con-
nection between the irregularities and the inadequate price 1 think
the decision of the Munsif must be set aside. The appeal is
decreed with costs.”

The jndgment-debtors appoaled to the High Court,

The Advocate-Gleneral (Siv Charles Paul) and Babu Saligram
Singh for the appellants.

Mr. J. T. Woodroffe, Mr. C. Gregory and Babu Kali Kishen
Sen for the respondent.

At the hearing of the appeal Mr. TWoodrgfe took the
preliminary objection that, having vegard to the provisions of
section 588 of the Code of Civil Procedure, no second appeal lay
from the Judge’s order,

The judgment of the High Cowrt (Gmoss and Gornow, JJ.)
was as follows i

(1) 1. L. B., 9 Culc., 656, @ 1. T, B, 11 Cule, T4
(3) T L. 8., 12 Mad, 19,

) .
Gorr Larn
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We think that the preliminary objection that has heen raised
byLMr. Woodroffe on behalf of tho respondent ought to prevail,
that objection being that no seeond appeal lies to this Court in
this eagse, beeause the order of the Court of Appeal below is an
order falling within section 588 of the Code of Civil Procedare,

This appeal will accordingly bo dismissed with costs.

A rule was then applied for and issued on the application of the
Advocate-General on hehalf of the judgment-debtors calling on
the auction-purchaser to show causo why the order of the District
Judge confirming the sale should not he set aside, the application
being made under section 622 of the Codo of Civil Procedure,

That rule came on to be heard on the §th June.

The Advocates General (Sir Charles Paul) and Babu Saligram
Singh in support of the rule, '

Sir Grifith Evans, Mr. 1. A, Apear, Mr. C. Gregory and Babu
Kali Rishen Sen for the anction-pnrchaser.

Sir Grifith Evans,—This Cowt has no power to interfere in
this case with the decision of tho District Judge under section 622,
1t can only act under that section in cases where the lower Court
has exercised a jurisdiction not vested in it by law, failed to ex-
ercise  jurisdietion so vested, or acled in the exerciso of its joris-
dition illegally, or with material irregularity. Assuming in this
ease that the decision of the Distriet Judge is erroneous, all that
can be said is that ho has come to o wrong decision in the ease,
Hehad perfect jurisdiction to decide the quostion before him, and it
cannot be said that, oven if he has come to an erronecus legal con-
clusion, he has exeroised his jurisdiction illogally or with material
irregularity.

The Privy Ceuncil in Amir Hassan Khon v, 8heo Baksh
Singh (1) have laid down that a Court having jurisdiction cannot,
only on the ground that it has arrived at an erroneous conclusion,
be said to have exercised its jurisdiction illogally, or with material
irregularily ; and the same principle is afirmed in Muhammad
Yusuf Khar v, Abdul Ralman Khan (2).

The words “matorial irregularity ” do not apply to an errone-
ous Jegal conclusion, but only fo such matters as an irregularity

() L T B, 11 Cule, 6; L, B, 11 L A, 237.
(% L L. R, 16 Calo, 740 L, R, 16 1, A, 104,
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in the procedure malerially affecting the morits of the case—Sew
Buz Bogla v. Shib Clunder Sen (1), In this Court it has heen
held [see Jugobundhu Patiuck v, Jadu Ghose Alkushi (2) ], that
the erroneous application of the wrong statute to a case resultingin
o decision that a suit will not lie, constitutes a matorial irvegularity
within the section, The provisions of the section are very fally
discussed in & case before the Full Bench of the Madras High
Court—Manisha Eradi v, Siyali Koya (3)—where it was held that
g Cowrt, by orroneously determining a preliminary question,
cannot agsume jurisdiction which it would not otherwise have, and
that the section applied in such a case; bub that in a case in
which 1ipon the facts found by the Subordinate Court, that Court
has jurisdiction according o law, and there is no material fr-
regularity in its procedure affecling the question of jurisdiction,
the High Court cannot interfere under the section, though the
decision of the lower Court on the merits or on any preliminary
question is erroneous in law,  Seo also Bhaskyam v. Jayaram (4).

The Bombay Court has held that the docision of a ¢uestion
of res judicata though wrong did not wartant the interference
of the High Court under scotion 622~ dmeitray Krishna Desh-
pande v. Bulkrishna Gonesh Ameapurkar (5). In Penlubai v,
Labkshman Fenkoba Khot (6) Birdwood, J., discusses the case of
Amir Hassan Khan v. Sheo Balksh Singh (7), and points out what
he considers to amonnt to o material irvegularity, but I submit his
view is erroneous, and even that case does not cover this one,

In this case the most that can be said is that the lower Court
has come to an erroneous conclusion on a question of law, even if
it be assumed that the decizion is erroneous, and as it had full
jurisdiction to decide that question ib follows, having regard to
the decision in the Privy Council cases cited above, that this
Courk cannot intorfere under section 622, and this rule should
therefore be discharged.

The Advocale-Generl in support of the rulo,—I shall eontend
(1st) that there was want of jurisdiction in the District Judge to

(1) L L. R., 13 Cule,, 295. (4) I, L. R, 11 Mad., 803,
@ 1. L. R, 15 Calo., 47, (5) 1. L. R, 11 Bom,, 488,
(3) L L. R, 11 Mad, 220.  ©  (8) L LR, 12Bom, 617,

(1) L1y R, 11 Cule, 6; L. Ry 11 L A, 287,

803

1804

Gopx Koknr

v,
Grour Lar,



604

1804

PR

(tvr1 Koknt

v.
Gorpr LaL.

THE INDIAN LAW REPORTS. [VOL, Xx1,

confirm the sele ; and (2nd) that if he had jurisdiction he acted
illogally in the exercise of his jurisdiction.

As soon as the Judge found, as he practically did, that the
sale proclamation had nob beon duly prblished, he was bound to
rofase to confirm the sale. One cannot confirm that which does nos
exist. A Judge who records a judgment in ignorance, misconcep-
tion or contravention of a plain rule of law well established acts
“illegally.” In this case the Judge, citing certain cases, considera]
thal ho could not give effect to a presumption naburally and
reasonally arising in the case to the efleet that the inadequacy of
price was due to the irregularities alloged—amongst others to the
mistake in the sale proclamation of & lighas instend of about 700
bighas—on the authority of those cases, He considered that accord-
ing to those casos there musf bo specific oral evidence connecting the
irregularities (the cause) with the inadequacy of price (the effect,

I submit that the cases cited do not lay down the broad pro-

~ position indicated, and even if they do those decisions have heen

explained in a decision of a more recent date not cited by the Districs
Judge, vig, Gur Buksh Lall v Jawahir Singh (1), in which it
was held that the relative caugie and effoct belween a proved material
irvegularity and inadequacy of price may cither be ostablished by
‘direct evidence or be inferred, whero such inforenco is reasonable,
{rom the naturo of the irregularity and the cxtent of the inade-
quacy of price. That case clearly applics to this, and I therefore
submit that the District Judge acted iliegally as above deseribed.

In Jugolbundhu Pattuck v, Jadw Ghose Alkushi (2) it was held
that a Judge who misconstrued a provision of an Act insuch a
way as to decline jurisdiction commilied an error within the
menning of section (22, and the High Couet (Petheram, U.d., and
Ghose J.) set aside his judgment ; and [ contend that there is no
real difference between misconstruction of a statutory law and
a rule of Jaw well established, and therefors I further submit that
the present case is governed by the case last citod.

In Lekshmana v, Nejimudin (8) the Madras High Court seb
aside an erroneons order of a Judge in a case under section 311
by virtue of the powers conferred by section 622.

(1) L L. R, 20 Cale., 599, (2) L L. R, 15 Cale.,, 47,
(3) L L. R, & Mad, 1435,
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In Dagdusa Tilukchand v, Bhukan Govind Shet (1) the
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disregard of the law amounling to an excess of jurisdietion, or
a perversion of the purposes of the Legislature, the High Uourt
will interfere undar its extraordinary jurisdiction where no other
remedy is available.

The Privy Council cases cited on the subjech of section 622 laid
down that where there is no appoal, section 622 shall not bo used in
the saine way as an appeal to set aside a decision erroneous in law,
The decisions go no further, and do not apply to erroneous deci-
sions within section 622 with which the High Court can interfore.
The eases above cited—Glur DBuksh Lall v. Jawahir Singh (2)
and Lakshmana v. Najimudin {3) clemrly show when the High
(lomrt can interfere with erroncous decisions under section 622.

Finally, I sabmit that when the Distriet Judge found that there
was no actual sale he had no jurisdiction {o coufirm it. In
confirming the sale he acted without jurisdiction. He also acted
illegally, having jurisdiction, in deciding that canse and effect
gould not be presumed under the admitted circumstances such
as existed here, namely, elear mistake of 5 bighas sold instead
of about 700 bighas and the price being clearly grossly inadequate.
Under these civcumstances I submit that the judgment should be
st aside.

The judgwent of the High Court (Gumosw and Gorooy, Jd.)
was as follows :—

This was a rnle calling upon the opposite side, the purchaser
at au exccution sale, to shew cause why the order of the District

- Judge of Bhagulpur confirming the sale should not be set aside.

The Judge has found, in concurrence with the Munsil, that the
judgmont-debtor had a 2-annas and odd gundas share in faluk
Bullubhpur and Singpur, which contains an area of 1,83Y acres of
land, but that in the sule proclamation the area was put down as 5
bighas 5 that the sale proclamation was not stuck up at tte Collec-
tor’s Office ; that the proclamation of saleab the village has not
been properly proved, and that the price realized at the sale (Bs, 375)
is inadequate. But he is of opinion that there is no direct proof

(3) L. L, R, 9 Bom,, 82, #) I 1, R, 20 Cale,, 599,
8y L L. R., 9 Mad,, 145,

I’
Gorr LaL.
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(for that ishow we understand his judgment) that the inadequacy
of priee was duc to the irregularities 3 and in this view he has held
that the sale should be affirmed, velying, npon among others, the
well-known case of Macnaghten v. Makalir Pershad Singh (1).

The learned Advocate General in support of the rule has contend-
ed that tho District Judge has fallen into a serious mistake in holdin g
that there must be direst proof of the inudequacy of price being
occasioned by the irregularities, and that, as held in the case of
Gur Bulksh Lall v. Juwahdr Singli (2) the relative cause and effsct
between a proved material irregularvity and inadequacy of price
may either be established by direct evidence, or may be inferred
from circumstances. e has further conlended that the Judge
has not considered whether the sale was not altogether bad by
reason of the sale notifications having not been published or
proved to have heeun published.

If the case had comne up before vs in appeal we shonld have
perhaps beon prepared to say that the conbention of the Advocate-
General was correct.

Bui then the question is, whether it is compelent to us to
interfere with the order of the District Judge under section 623
of the Clode of Civil Procedure.

What the Judge was called tupon to determine on the appeal
before him was, whether the sale was a good or bad sale. He
has held the sale to be good. He had full jurisdiction to determine
this question, one way or the other 5 and we are nnable fo say that,
in the decision he has arrvived at, he has in any way acted with-
out jurisdiction, or, in the oxercise of his jurisdiction, he has
acted illegally. All that can possibly be said is, that the Judge hag
commited errors in law, but we cannot say that in that respect he
has acted illsgally in the exercise of his jurisdiction, .

Upon this ground we are unable to interfors with the order of
the Distriet Judgo ; the result being that this rule will be dis-
charged, but without costs,

Appeal dismissed and rule discharged.
I, T, H

(1) LL. R, 9 Cule,, 655, (2) 1L, R, 20 Cule,, 599,



