
All objection was taken on the part of tlie appellant before 1894
iheir Lordships tlia’t the notice was not properly before the High Kjshoeb 
Ooart, and that the High Court was not warranted in  assuming Bira Mohunt 

its existence. But it is necessary, in considering such an objeo- Dwaeka- 

tion, taken at so late a stage, to look carefully at the proceedings 
in the Courts below ; and it is clear to their Lordships that through
o u t  the whole course of the trial the fact of the notice having 
been given was admitted.

On these grounds their Lordships are clearly of opinion that 
the judgment of the High Court should be affirmed, and they 
will humbly advise Her Majesty accordingly.

In the appeal of Kishore Bun Mohmt y. Prosomocoomai'
Adhikart, the question of res judicata does not arise at a l l ; hut 
it is said that the decree was merely a declaratory one, which 
could not bs executed under section 260 of the Civil Procednre 
Code. Their Lordships have" no doubt that it is a decree which 
can be executed, and that the High Court were right in dismiss
ing the appeal from the District Judge who had directed the exe
cution to issue. LideeJ, it has not been substantially argued 
that if the first appeal fails this appeal can succeed.

Their Lordships will therefore humbly advise Her Majesty 
to dismiss this appeal. . Appeal dimmed.

Solicitors for the appellant : Messrs. T. L. Wilson  ̂Go. 
c, B.
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Before Mr. Jmtioe Ameer Ali and Mr. Justice Mampini,
BHAGBUT LA LL (D eoeee-holdeb, AucTiON-PtrRCHASKR) «. NARKU

B O r  ( J bdohent-d ebto b .)** A prils.
Second appeal—Order setiinrf aside sale under section SS4, Civil Procedure --------------

Code, ISSS—Purchase h j decm-luMw withavipermission to hid at saUin 
mcidion of his decree— Civil Prooedim Code, 18S2, sectiona 244, S8S.

No second appeal lies from aa oi'der made by a District Judge, on appeal,, 
sotting aside a sale under section 294 the Oivil Procedure Code, notw.itli- 
standiagthat aeotion 214 ’barfl a separate suit in such a case ; that Beotioii (244),
Tvhilat it precludes riglit of suit, does not enlarge tlie right of appeal, •whicli 
is limited strictly by section 588.

* Appeal from order No, 201 of 1893, against the order of J. Kelleiier,
EfKj., District Judge of Sarun, dated llfch of April 1893, reveralng the 
order of Babu Upsndro Nath Bose, Munaif of Chupra, dated the 21st of 
January 1893.



1894 I n this case Bhagbiit Lall liad obtained a dccveo acfainsfc 
Narku Eoy, in execution of wHcli csrtaiii property of the judg, 

Lall i^ietit-debtor was sold and was purohasad By the decree-iicIJci' &i' 
NAiiicffKoY. Ks. 40. An application was thereupon made by tbs jiidgment-' 

debtor to bare tbe sale set aside on tbo grounds that tbe decree- 
holdor had not obtained permission to bid for and purchase tlio 
property ; and that there had been irregularity in the conduct of the 
sale which had restiUed in the property being sold for aa inadequate 
price, and consequent substantial injury to the judgment-debtor.

The Mnnsif found that thu'o had been no irrogiikrity in the 
eonduct of the sale, and that tha price fox which the property was 
sold was not inadequate- He held, moreovor, that though there was 
nothing on the record to show that permission was given to the 
decree-bolder to purchase, yet there was snfficiei\t evidence to show 
that he had such permission. He therefore rejected the application. 
On appeal the Judge reversed the Miinsifs decision on the groun!! 
that tha finding as to inadequacy of price was founded on insufii- 
cient materials, and that the decree-bolder had purchaaed the 
property without permission. The sale was therefore set aside.

The decree-holder appealed to the High Coarfc.
Mr. C, Qregonj and Babu Boykunt Nath Dass for the appellant.
Babu Aubinash GJmnderBansrjee and Babu Malhin Lall for 

the respondent.
The objeotioa was taken that no appeal lay.
The judgment of the Coart (Amsbb Ali and R a m h h i ,  JJ.) 

was as follows:—
The c[uestion involved in this appeal is extremely simple, 

although a considerable time has been occupied in its argument. 
The deorce-holder appears to have purchased the property beloug- 
ing to his judgment-debtor in execution of his decree. The 
judgment-dobtov applied to have the sale set aside on. various 
grounds— amongst others on the ground that the decree-hoUer 
had purchased the property without obtaining the permission 
of the Coiu't. The Mnnsif before whom this application was 
made rejected it. On appeal the District Judge has, on the 
ground that the purchase was made by the decreo-holder without, 
the permission of tha Court, set aside the sale. So far as the. 
«ju6stiou of poraiission is concerned, whether the permission was,
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obtaiuofl or not, llie finding of tha learned Judge is one of fact 1894
into wliicli we caniiot enter. Tho deoree-holder h.a3 appealed to BnAaBUT
this Court, nnd an objection has been taken on behalf of the Lall

re sp o n d e n t that no second appeal l ie s  from the order of the Narko B o y ,
D is tr ic t  Judge under section 394. Mr. Gregory who appears 
for the appellant has argued that the question between the parties 
falls under section 244, and therefore, independently of any provi
sions in the Code and irrespective of section 294, he has a right 
to  a second appeal. Now, section 294 provides that no holder of 
a decree, in execution of which property is sold, shall, without 
tbs express permission of the Court, bid for or purchase tho 
property, and clause 3 of that section provides that when a 
decree-bolder purchases, by himself or through another person,
witbout such permission, the Court may, if it  thinks iit, on the
application of the judgmout-debtor or any other’ person interested 
in the sale, by order set aside the sale. Section 588, clause 16, 
gives an appeal from orders under section 2^4, and the last clause 
of section 588 provides that an order passe'3 in appeal under this 
section shall be final. Therefore, -unless the matter comes under 
any other provision of tho Code, it is clear that there is only one 
appeal aud no more, Scction 244, referred to as justifying the 
second apjieal, declares that all questions arising between the parties 
to  a suit in execution .should b o  dealt with by orders of the Ooiirl; 
executing the decree and n o t  by a separate suit, and the case 
of firaragliam v. Vonlcata (1), to which Mr, Gregory has referred, 
shows that in a case when an order is made under section 294 
the judgment-dsbtor cannot proceed by separate suit, because the 
matter falls under section 244 ; b u t  that case does not show that 
section 244 enlarges the right of appeal, which is restricted by 
section 588. It is clear that section 588, clause 16, is restrictive 
in its character, and gives one appeal only to the parties aggrieved 
or dissatisfied with any order confirming, setting aside or refusing 
■to set aside a sale of immoveable property. To suggest that 
because section 244 precludes a right of suit it enlarges tho 
right of appealis untenable and no authority is shown for it.

As at present advised we think that no second appeal lies from 
this order, and we therefore dismiss the appeal with costs,

(1) 1 . 1 .  16 Mad., 287. A i m m d .
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