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1894 the aceused must be tried under the English law, or whether he
“quney. can bo tried undor the Indian Penal Code.

Enrunss It would appear from the case of Queen vi Anderson (1),if
GUNTIJ\;lNQ, Qaptnin Gunning is guilty of any offence, it is because of the
general Admiralty Jurisdietion or wrder 17 and 13 Vie,, cap.
104, section 267, or 18 and 19 Vie,, cap, 91, section 21, In each
case the offence of which he must be tried is an offenca undey
Euglish law, In the case of ILey. v. Mount (2), & question
arose notb as to the nature of the offonce hut as to the amount of
punishment that should be inflicted.  All doubts on that point are
now settlod by 87 and 88 Vie., cap. 27, The answer, therefore,
is that the trial must be conducted wunder the Code of Criminal
Procedure, though 1he offence ebarged must be an offence under

Euglish law,

H, T. H.

PRIVY COUNCIL.

KISHORE BUN MOMUNT (Omiscron) ». DWARKANATH ADHIKAR(

2os
18604- Axp otngrs (Putrriongrs).,
Feb. 28. KISHORE BUN MOHUNT ». PROSONNOCOOMAR ADHIRARIL

[On appeal from the High Court at Caleutta.]

Egecution of decres—Euecution under section 260, Civil Procedure Code, Act
XIV of 1882—Refusul of execulion where epportunily to obey the decres
had not been. afforded by the decree-holders—Ifect of such vefusul—Subse-
quent order for execution.

An ordor of a Court dismissed o petition for exocution under section 260
of the Civil Procedure Code beeause the petitioning decroe-holders had net then
afforded to the judgment-debtor an opportunity of obeying the decree, which
divected lim to do specific acts. Held, (1), thal another application, mada
atter such opportunity had been afforded to him, was not barred as having
been mattor of prior adjudication within seclion 13 of the Civil Procedure
Code ; (2) that the docree which also declured rights on the part of the
decrec-holders againgt him wag not incapable of being execnted under soction
260, on the objection that it was only declaratory.

Two appeals upon petitions for execution of a decreo, dated
8lst March 1881, The first appeal from an order (5th Septem<
ber 1890) of the High Court, reversing an order (30th March

# Dresent: Lonvs Macxauiriy and Morms, and Sir R. Covor. -
(1) L.R,1C.C.R,161. (2) LRGP, C., 283,
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1889) of the Dist{'ict Judge of Chittagong, who had affirmed an 1804
order (25th Muy 1886) of the Munsif of Sitakund. The second " grsions
appeal from an order (3rd December 1880) of the High Court, Bo¥ “?EOUUNT
affirming an order (8th November 1889) of the Judge of the Dwana-
same district, varying an order (28rd March 1889) of the Munsif A[ff{‘t;\‘:‘:m‘
of the same place.
Two questions were raised on these appeals : In the first, whe=
ther the respondents were not precluded from nsserting their right,
a3 they did, to exocute a decree under the 260th section, Civit
Procedure Code, by a previons adjudication, within section 13 ; in
tho second, whether the decree, of which execution was sought,
was not merely declaratory of a right, so that it was, thevefove,
incapable of beiag exccuted in the manner applied for under
section 260,
The appellant was the mohunt of a religious institution, estabe
lished in a temple, at which the respondents were adhilara pan-
das, or officiating priests, The labter cluimed the right denied by
the appellant to perform the religious service at the temple for a
period in each year, and to receive a share of the offerings, dar-
shans, On the 31st March 1881, a decree wus made in their
favour, and it was to the execulion of this decree that both the ap-
peals velated. The respondentsin the first appeal had, when this
decree was obtained, joined with them as eno of the co-plaintiffs,
the father, Akhilchunder Adhikari, deceased in 1887, of the re-
spondent in the second of these appeals, Prosonnocoomar Adhikari.
This decres, made hy the Munsif in Chittagong, declared the
right of the plaintiffe as against Kishore Bun Mohunt, the defend-
ant, now appellant, to have, for the purposes of performing the cere~
monies, which they were entitled to perform, certain articles sup-
plied to them by him, and a proportienate part of the offerings made
over to them by him ; and costs of the suit, with interest, were
decreed. Mixecution of this deerse was first applied for on the
10th August 1885, by arvest of the defendant, under section 260,
Civil Procedure Code. The result was a refusal of the executbion,
by an order made onthe 19th December 1887. .
The orders made on appeal frem this order, both in the District
Court and on & second appeal to the High Court, appear, in their
sevies, in their Lordships’ judgment. While thogs proceedings were
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pending, Akbilchunder died in June 1867, leaving his only heir
— Pragonnocoomar Adhikari, the respondent in the second appeal,

Box MOKUNL The latter filed his own. petition under section 260 for oxecution
D\\'Am{m of the decree of 31st March 1860, on the 25th November 1587,

NATI

ADUIKARL,

the defendant, now appellant, objecting among other objections
that the decree being merely declaratory could not be executed in
the manner provided by scction 260, These objections were dis.
allowed, and the execution under that scetion was ordered by the
Munsif on the 1st Maveh 18%8, The Dhstrict Judge affirmed substan-
{ially this order, with o slight alteration as to the articles to be
supplied. But on the 24th Angnst 1888, on a second appeal, pre-
ferred to the High Court, n Divisional Bench ordered oxecution to
igsuc in the nsual way. ‘

Afterwards, on the 13th Fobruary 1889, the respondent
Prosonnocoomar made the application for oxecution, which, after
vroceeding to the High Court on appeal, and being then disposed
of in his favour, led to the prosent appeal.  The execulion ordered
was under section 260 of the Civil Procedure Code. ‘

On these appeals—

Mr. R. V. Doyne for the appellant argued that, on thefirst of
the two appeals, the High Court had not given due offect to the
order of the 19th Docembor 1887, which, as a prior adjudiention,
Thad barred the subsequent order. In reference to the other appeal,
he relied on the declaratory nature of the decree of the 3lst
March 1881, |

The respondents did not appear.

Their Lordships™ judgment was delivered by =

Lowp Mornis.~Both these appenls have been argued bofors
their Lordships ex parte.

In the appeal of Kishore Bun Mohunt v. Dwarkanath Adhikari
and others a judgment of the High Court at Caleutta i3 impeached,
which reversed a jylgment of the District Judge of Chittagong,
who had upheld, with a variation, a judgment of the Munsif of
Bitakund.

The facts of the case are shortly as follows: In the year 1880
the respondents, who are officiating priests in the temple of o dexty
called Sumbhu Nath Deb, instituted o suit in the Munsif’s Cout
against the appellant for the purpose of establishing their ughk
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to perform cerbain offices at the shrine and {o receive certain 1894
offerings from the volaries. On the 31st March 1881 a decree was Rmmomn
mado by the Munsif, by which the claim of the respondents wag BUx MOHUNf
allowed, and the appellant was ordered to deliver to the respon- DWARKA-
denty certain articles necessary for the performance of the offices Anli\ﬁim
in question, and the right of the respondents to the offerings '
climed was decreed. This decree was not complied with, and in
the year 1885 respondents applied to the Munsif for leave to
execate it under section 260 of the Civil Procedure Code. The
appellant contended that the decree was merely declaratory and
was nob capable of execution as prayed.

Section 260 provides as follows: * When the party against
whom a decree for specific performance of a contract, or for re-
stitution of conjugal rights, or for the performance of or absten-
tien from any other particular act, has been made, has had an
opportunity of obeying the decree or injonction and has willnlly
failed to obey if, the decree may be enforcod by his imprisonment,
or by the abtachment of his property, or by both.”

The Munsif gave judgment on the 25th May 1886, ordering
the decree tobe cxecnted, There was an appeal from the Mansif
tothe District Judge of Chitlagong, who, on the 24th March 1887,
modified the Munsif’s judgment, and directed the decree to he
executed in parbonly., Both parties appealed to the High Court,
and the High Court, on the 19th December 1887, delivered judg-
mentin these terms: “The order of the lower Couwrt appealed
againstin the appeal from Appellate Order No. 112 of 1887
will be set aside, and that appealed against in the appeal from
Appellate Order No, 194 of 1887 will stand confirmed. Woe
express no opinion as to whether or nof the decree is capable of
execntion.”

On tho st February 1888 the respondents again petitioned
the Munsif for execution of the decree, stating in their petition
that they had, since their first action, served the appellant with
notice, and had presented themselves at the temple at certain times
specified in the notice, in order that they might be allowed the
opportunity of performing n certain ceremony, and receiving
cortain articles necessary for its performance, and so afford the
appellant an oppor tunity of complying with the decree.
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The appellant did not supply the articles in question, and
objected to the petition on the ground that it was barred as be-

Box MOHUNT ing res judicate. The Munsif held that the matter was res judicata

DWAHKA~
NATH

ADHIKARL,

and dismissed the petition. The respondents appealed to the
District Judge of Chittagong, who affirmed the decision of the
Munsif on the question of res Judicata, while reversing it in
another respect. Both sides appealed to the High Court, who
reversed the decision of the District Judge, and declared that the
respondents were entitled to enforce their decree under section 260
of the Civil Procedure Code, and ordered exseution to issue
accordingly.

The High Court pointed out in their judgment that their decres
in the first suit was only intended to determine that the particular
application for execution, then the subject of appeal, could not be
allowed, The respondent had not at that time placed themselves
in the position of having the right to have their decree executed,
inasmuch as they had net given mnotice to the appellant, and so
afforded him an opportunity of complying with it. They had
not gone to the temple so as to be ready to receive the articles
necossary for the performance of the ceremony if they were
offered to them. That matter of fact distinguished tbe second
suit entirely from the first.

It is therefore quite plain, in their Lordships’ opinion, that
the question was not res judicata. The Lovdships think that the
respondents were properly non-suited in the first action, be-
cause they had not then shown that there was a demand made
by them ou the appellant, and an opportunity thus given him of
oomplying with the decrce, In the second action they remedied
this defect, and stated in their petition that they had given the
appellant notice of their demand, and had duly presented them-
selves at the temple. The appellant in his petition of ohjection
does not deny this, merely taking the formal objection that the
notice was illegal and improper; but the fact of the. notice.
having been given, and of the respondents having presented:
themselves at the temple in pursuance of it, was never denied,
and was, in fact, taken for granted thronghout the trial. Indeed,

those fresh facts coustituted the difference between the two,
actions,
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An objection was taken on the part of the appellant before
{heir Tordships that the notice was not properly before the High
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(Jourt, and that the High Court was not warranted in assuming BN L'{JOHUNT

its existence, But it is necessary, in considering such an objec-
tion, taken at so late a stage, to look carefully af the proceedings
in the Courts below ; and it is clear to their Lordships that through.-
out the whole course of the trial the fact of the notice having
been given was admitted.

On these grounds their Tordships are clearly of opinion that

the judgment of the High Court should be affirmed, and they ‘

will humbly advise Her Majesty accordingly.

In the appeal of Kishore Bun Mohunt v. Prosonnocoomar
Adhikari, the question of res judieata does mnot arise at all 5 but
it is said that the decree was merely a daclaratory one, which
could not be executed under section 260 of the Civil Procedure
Code. Their Lordships have no doubt that it is a decree which
can be executed, and that the High Court were right in dismiss-
ing the appeal from the District Judge who had directed the exe-
oution to issue. Indeed, it has not been substantially argued
that if the first appeal fails this appeal can succeed.

Their Lordships will therefore humbly advise Her Majesty

to dismiss this appeal. . Appeal dismissed.
Solicitors for the appellant : Messrs. T\ L. Wilson & Co.
¢ B,

APPELLATE CIVIL.

Before Mr. Justice dmeer Ali and My, Justice Rampini,
BHAGBUT LALL (DrCREE-HOLDER, AUCTION-PURCHASER) ¢. NARKU
ROY (JUDGMENT-DEBTOR.)™
Second appeal—Order selting aside sole under section 294, Civil Procedure
Code, 1882—Purchase by decree-holder without permission to bid at salein
execution of his decree—Civil Procedure Code, 1882, sections 244, 588.
No second appeal lies from an order made by a District Judge, on appeal,.
sotting aside n sale under section 294 of the Civil Procedurs Code, notwith-
standing that section 244 bars o separate suit insuch a case ; that section (244),
whilst it precludes a right of suit, does not enlarge theright of appeal, which
s limited strictly by section 588,
# Appeal from order No. 201 of 1898, against the order of J. Kelleher,
Erq., District Judge of Sarun, dated 11th of April 1893, reversing the

order of Babu Upendro Nath Bose, Munsif of Chupra, dated the 21st of
+ January 1893, '
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