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" Jurisdiction—O fences commitled on the High Seas—Trial of British Seaman

TTE INDIAN LAW REPORTS. [VOL. Xx1,

CRIMINAL REFERENCE.

Befors Mp. Justice O' Kinealy and My, Justice Hill,
QUEBEN-EMPRESS ox e prosrovrion oF THOMSON ». GUNNING
{Acousep)*

for offence commitied on « British Ship on the ITigh Seas—Procedure i
such Trial—Merchant Shipping det, 1854 (17 and 18 Vie, c. 104), ge.
267—Merchant Shipping Aet, 18556 (18 and 19 Vie, e. 91), 80¢, 91—
Courts { Colonial) Jurisdiction dct, 1874 (37 and 38 Vie., ¢. 27).

The trial of a British scaman foran offence committed on a British ship on
tho Iligh Seus must bo conducted under the Codu of Criminal Procedure,
though the offence charged must bo an offence under English I,

Tuis wag a reference by the Chief Prosidency Magistrate under
the provisions of section 432 of the Clode of Criminal Procedure,
and it was in the following torms t—

“Enrenss on the prosecution of Thiwwy Tromsow, Steward of the British

Ship # Lord Brassey " v, Caprarx Guyning, Master of the seid ship.

4 8rp,—I have the honaur to refer the foliowing undur the provisions of sec-
tion 432 of the Codo of Criminal Frocedure for the opinion of the High Court,

2. The aceused in the above ease is churgoed under scolions 323 and 504 of
ihe Indian Penn} Code with having, during tho month of October last, volun-
tarily caused hurt to the complainant, and intentionally insultod and thereby
given provocstion to him, intending or knowing Hto be Iikely thab such pro-
vocation would eause him to hrenk the public peace on board the British ship
“ Lord Brassey ” while on the high seas. The uestion arising is s

% Whether the accused musgt be tried mmder the English law or whether ho
can De tried under the Indipn Penal Code,

“1 would call their Lordships’ attention to Queen-Empress v. Aldool
Rahiman (1) sud Queen- Emgpress v. Barton (2).

Tho Standing Oounsel (Mr. Phillips) appesved on behalf of the
{rown.

The accnsed was not represented.

Mr. Phillips.—The nccused in this case is charged under sections
323 and 504 of the Indian Penal Code. The allegation is that
these offences were committed in the month of October laston bom‘d‘
the British ship * Lord Brassey ”” while on the High Seas. The'
question for determination is whother the accused must be fried

# Criminaf Reference No, 1 of 1804, made by I J. Marsden, Eaq, Ohmf ‘
Presideney Magistrate, Onleutta, datod the 28th of March 1894,

(1) T.L. R, 14 Tom., 227, (2) 1. R, 16 Cale., 238
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mder the English law or the law as it is administered in - thiz
gountry, é.c., under the Penal Code.
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QUERN-

I submit that according to the casesin this Court the offence LMPRESS
. . .
must be an offence under the Mnglish law, but the trial must be  Guwyiva,

conduqted under the Code of Criminal Procedure, and' the punish-
" ment must be also regulated by local law. With regard to the firsh
point, it is clear that if the acensed is guilty of any offence, it is by
reason of the general Admiralty Jurisdiction, or under 17 and 18
Vie., cap 104, section 267, or 18 and 19 Vic., cap. 91, section 21 :
see the cnse of The Queen v. duderson (1) 5 seealso 12 and
13 Vie,, cap. 96, scetion 1, This stalute was extended o India
by 28 and 24 Vie., cap, 83, section 1. The stabute was discussed in
The Queen v. Thompson (2). It was held (see page 9 of the report)
that the affence was punishable according to Buglish law, and also
that the substance of the offence must be one recognized by
Bnglish law. In that case, however, the accused was not charged
as a Dritish seaman or as a British subject, but as a person
who was in a British ship, The provisious of the enactments above
mcntioned were extended to all persons on a British ship by 30
and 31 Vie,, cap, 124, sections 2 and 11,

The other cases on this subject are: Reg. v. Blmatone (3), and
Queen-Empress v, Barton (4), In the first of these casesit was
12id down that the procedure applicable in such cases is the ordinary
Criminal Procedure of this country. That case however lays
down that the law of England is to be regarded as the law of
India as regavds punishment. The case of Queen-Empress v.
Barton (4) also decides that the trial is to be held according to
the Criminal Procedare of this country.

The opinion of the High Court (O’Kinpary and Hirr, JJ.)
was a8 follows o=

This is a reference made by the Chief Presidency Magistrato for
the town of Caleutta under section 432 of the Code of Criminal
Procedure. In it he states that Henry Thomson, a steward of the
British ship “ Lord Brassey,” charged Captain Gunning, master
of the said ship, with offences committed on the high seas under
seclions 323 and 504, Indian Penal Code, and he asks whether

{1) 1. ., 1 Cr, Ca,, 161, (3) 7 Bom. O, 89,
@) 1B, L.R., 0,Cr., 1. {4) 1 L. ., 16 Calc., 288,
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1894 the aceused must be tried under the English law, or whether he
“quney. can bo tried undor the Indian Penal Code.

Enrunss It would appear from the case of Queen vi Anderson (1),if
GUNTIJ\;lNQ, Qaptnin Gunning is guilty of any offence, it is because of the
general Admiralty Jurisdietion or wrder 17 and 13 Vie,, cap.
104, section 267, or 18 and 19 Vie,, cap, 91, section 21, In each
case the offence of which he must be tried is an offenca undey
Euglish law, In the case of ILey. v. Mount (2), & question
arose notb as to the nature of the offonce hut as to the amount of
punishment that should be inflicted.  All doubts on that point are
now settlod by 87 and 88 Vie., cap. 27, The answer, therefore,
is that the trial must be conducted wunder the Code of Criminal
Procedure, though 1he offence ebarged must be an offence under

Euglish law,

H, T. H.

PRIVY COUNCIL.

KISHORE BUN MOMUNT (Omiscron) ». DWARKANATH ADHIKAR(

2os
18604- Axp otngrs (Putrriongrs).,
Feb. 28. KISHORE BUN MOHUNT ». PROSONNOCOOMAR ADHIRARIL

[On appeal from the High Court at Caleutta.]

Egecution of decres—Euecution under section 260, Civil Procedure Code, Act
XIV of 1882—Refusul of execulion where epportunily to obey the decres
had not been. afforded by the decree-holders—Ifect of such vefusul—Subse-
quent order for execution.

An ordor of a Court dismissed o petition for exocution under section 260
of the Civil Procedure Code beeause the petitioning decroe-holders had net then
afforded to the judgment-debtor an opportunity of obeying the decree, which
divected lim to do specific acts. Held, (1), thal another application, mada
atter such opportunity had been afforded to him, was not barred as having
been mattor of prior adjudication within seclion 13 of the Civil Procedure
Code ; (2) that the docree which also declured rights on the part of the
decrec-holders againgt him wag not incapable of being execnted under soction
260, on the objection that it was only declaratory.

Two appeals upon petitions for execution of a decreo, dated
8lst March 1881, The first appeal from an order (5th Septem<
ber 1890) of the High Court, reversing an order (30th March

# Dresent: Lonvs Macxauiriy and Morms, and Sir R. Covor. -
(1) L.R,1C.C.R,161. (2) LRGP, C., 283,



