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Before Mr. JvMioe O'Eimaly and Mr. Justice Hill,
'l894 QUEEN-EMPRESS on the pnosEOUTiOB of THOMSON v. GUNNINtf 

April 27. (Aooused),®

Jimsdiciion— Offencea coinmitted on the High Seas— Trial of BrithTi Seaman 
fo r offenoe committed mi a British Ship mi the Ilirjh S'>f'^~Proeedwe at 
m il Trud— Merchant Shipping Act, and 18 Vic., a-. M ],see.
261— Mmlmnt Sld'ppiwf A'c ,̂ IS5S (IS and 19 Vic., c. 91), see. 2 1 -  
Courts (Colonial) Jurisdiction dct, 1S74 (S f am i33 Vic.,c. 21). 

Thotrialof aBi'itisUsoaTOanforau ofionco committed on a Britiali aliip on 
flio Iligli Soo3 must l5o conduoiecl imdoz- the Codu of Criminal Prooedm'o, 
though the ofienoe eliarged must bo an ollloneo under English law.

T h is was a reference by th e  Chief Prosidoncy Magistrate under 
iliQ provisions of section 452 of the (lode of Criminal Procedure, 
and it was in the following torma :—

“ EsirRESs on the prosecution of IIisnev Thomson, Steward of the Britidi 
Ship “ Lord Brassey "  d. C a p ta ik  G 0HNINO, Master of the said ship.

“ SiE,— I have the honour to refer the following tmdur the provisions of sec
tion 432 of the Codo of Grmutial Froeodiire for the opinion of the High Court.

“ 2. The aconsed in the above caae is charged under seeiiona 323 and 504 of 
the Indian Penal Code with having, during the month of October last, volun
tarily caused hurt to the complainant, and intentionally insulted and thereby 
givea provocation to him, intending or knowing it to ho likely iliat ench pro
vocation would cause him to break the public peace on board the British ship 
“ Lord Brassey ’’ while on the high seas. The question arising is :-~

“ Whether the aocueed luuet ho tried undei’ the English law or whether ho 
can be tried under the Indian Penal Codo.

“ I  would call tlieir Lordships’ attention to Quem-Empress v. Ahdoal 
Maliimcm ( l)a n d  Queen-Empress y. Barton (21).

Tho Standing Oounsel (Mr. appeared on behalf of the
Crown.

The noensed was not represented.
Mr. FhilUpa.—Tho accused in this case is charged under seetiora 

323 and 504 of the Indian Penal Code. The allegation is tbat 
these offences were committed in the month of October last on board 
the British ship “ Lord Brassey ” while on the High Seas. The 
question for deliermiuation is whether tho accused must be tried

® Criminftl Boferenoe No. 1 of 1894, made by F . J .  î Iarsdcm, Ewj., Olniif 
Presidency Magistrate, Calcutta, dated the 28th o£ March 1894.

(1) lL .B . ,U B o m . ,2 2 7 ,  (H) I.  L , E., 1C Calc,, 23^



under the English law or the law as it is admiuistered in ’tlri? !8 9 i  

country, i.e., iindci’ the Penal Code. QdebnT”
I  submit that according to the cases in this Court the offence 

must be an o£Fence under the English law, but the trial must be GuMijfo, 
conducted under the Code of Orirainal Procedure, and' the punish- 
ment must be also regulated hy local law. With regard to tlis Srst 
point, it is clear that if the aconsed is guilty of any offence, ifc is by 
reason of the general Admiralty Jurisdiction, or under 17 and 18 
Vic., cap 104, section 267, or 18 and 19 Vic,, cap. 91, section 31: 
see the case of The Queen v. Anderson (1) ; see also 12 and 
13 Vic., cap. 96, scotion 1. This statute was extended to India 
by 23 and Vic., cap, 88, section 1. The statute was discussed in 
Th Queen v. Thompson (2), l i  was held (gee page 9 of the report) 
that the ofPauce was punishable according to English law, and also 
that the substance of the offence must be’ one xeoognized by 
English law. In that case, howerer, the accused was not charged 
as a British seaman or as a British subject, but as a person 
who was in a British ship, I'ho provisions of the enactments above 
mentioned were estended to all persons on a British ship by 30 
and 31 Vic,, cap. 124, sections 2 and 11.

The other cases on this subject a re : Keg, v. Mmstone (3), and 
Queen-Empress y. Barton (4). In  the first of those cases it  was 
laid down that the procedure applicable in such cases is the ordinary 
Oriminiil Procedure of this country. That case however 
down that the law of England is to be regarded as the law of 
India as regards punishment. The case of Queen-JEmpress v.
Bmion (4) also decides that the trial is to be held according to 
the Criminal Procedure of thi< country.

The opinion of the High Court (O’Kinbalt and H in , JJ.} 
was as follows:—

This is a reference made by the Chief Presidency Magistrate for 
the town of Calcutta under section 432 of the Goile of Criminal 
Procedure. In it he states that Henry Tbomsou, a steward of the 
British ship “ Lord Brassey,” charged Captain Gunning, master 
of the said ship, with offences committed on. the high seas under 
sections 323 and 504, Indian Penal Code, and lie asks whether

(1) L. B., 1 Cr, Oa„ Ifll. (3) 7 Bom. Or., 89.
(2) 1 B, L. R., 0 , Or,, 1. (4) I, L, E ., 16 Calc., 238,
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Q u tsisn -

tlio accnseil must be tried nnder the English law, or wliether he 
mu.'i'n- " Indian Penal Code.
Emphess I t  would appear from the case of Queen v; Anderson fl), if 

GcJNjiiNo. Captiiiii Gunning is guilty of iiny offence, it is bccimse of
general Admiralty Jiirisdietioa or under 17 and 18 Vic., cap. 
104, section 2G7, or 18 and 19 Vic., cap. 91, section 21. In each 
case tliQ ofl^uce of wliicli he must k) tried is an offcnce undeif 
English law. In the case of /% . v. Maunt (2), a question 
arose not as to the nature of the oflbnoe but as to the ainoimt of 
panishinent that should be inflictcd. All doubts on that point iwe 
now sotllod by 37 ami 88 Vic., cap. 27. The answer, therefore, 
is that the trial must bo conducted nnder the Code of Criiiiinai 
Procedure, though the ofl'enee charged must he an offence undey 
English law.

H . T . H.

PRIVY COUNCIL.

j j  Q.; KISHOBE BON BIOHUNT (Objectoii) ». DW ARKAM TH ADHIICAHf
189i AND OTttGUS (PimTIONEKS).

Feh. 28. KISHORE BtIN MOHDNT w. PB080NNOCOOMAR ADHIKABI.

[On appeal from the High Court at Calcutta,]
JUxecuHon of decree—Execution tinder seciicn SCO, Civil Procedure CodR,Aei 

X I V  o f 188U—Refusal of exeeiMon w km  qypm'kimi^j to olmj the decree 

kad not heen affordul hy the decree-holdern—Effeot ofmoli refiml—Subse- 
quent order for execution-

An orclor of a Court dianiiRsed a petitiom. for axooution under section 260 
of tlio Oivil Proflediire Codes bcoaiise tlio petitioning’ decroa-holiiors had not then 
afforded fo the jmlgmoiit-dobtor an opportunity of obeying tlio decree, wliicii 
directed liim to do apeoiflo acts. Held, (1), tliat nnothor application, nmda 
Ilf ter Buoli opporhmity had been afforded to liim, waa not baraed as liaTing 
been matter of prior adjudication williin seotion 13 oi tbe Ciril Pi'oeedure 
Coile ; (2) tlmt the docroo which alw dodiirod rights on tlie part of the 
dcorec-hohlorfs against him was not incapable o£ boiug executed uiider soctioh 
260, on the objeoiion that it was only declaratory.

Two appeals upon petitions for execution of a decree, dated 
Slst March 1881, The first appeal from an order (Sth Septem
ber 1890) of the High Court, reversing an order (30th March 

® P rfsm t : Loiius MAOfjAaiiTKN and Moiuus, muI Sir R. Gocoii.
(1) L . R , 1 a  0 . R,, 161. (2) L .U . eP , 0,,283.


