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the proceedings of the Legislativo Council ab the time {his
meagure was in preparation to oblain sueh light as they csuld
throw on tho intention and scope of the section in question, Such
a course has beon more than once taken by the Court here in
recout timos ; and in a case of such difficulty and importance
as this appeared to be, we foll bound to adopt it Al I need
say is that, if such o reference wore admissible, what was shown
to us would incline me to tho same eonslruction as that which [
have pub upon the Act wilhoub such refercnce. I agres with
tho opinion oxprossed by Mr. Justice Sals in the Cowrt below
and eonsider that this appeal should bo dismissed with costs,
Appeal dismissed,

Attorney for the appellant : My, Carruthers.

Attorney for the respondent : Baba G €. Chundus,
AT

APPELLATE CIVIL.

—————

Before My, Justice Trevelyan and Ur. Juslice Beamping,

GOPI NATIL MASANT Awp orumwy (PLaivriers) v ADOITA NAIK
AND vring (DEFENDANTS), AND OTHERS, MINOLS, KEPRESENTED BY THE
Coupr or Wapps (Pranvrives.) @

Second dppeal—DBongal Tenncy Aot Chupter X, scctions 104 clause 8, 106,
107, 108 clause 3—Dispute s lo enlries iie rocortd of vights—CQuestion asto
stulus of ryots—Order of special Judye on appeud from Seltlement Officer—
Clivil Procehure Code, secteon 628,

Under Chapler X of the Beugal Tenaney Act there is to be (1) a framing
of e vecord of vighty, (2) o drall publication for o period of one month
duwring which timo objections muy be profurved, and (3) & fnal publication,
previous (o which publieation “ dispules” ax to the correetness of the enires
in the record of rights, other than oniries of rents sottled, wre to be heud
and decided.  Under section 107 the deeisions of {he Settlement Officer in all
procecdings undor the chapler are o have the force of decrees, and under
section 108, clause 2, an appeal Ties to the Spevial Judgoe lrom all dectsions of
the Bettlement Offieer 5 bul it is only in cases under seclion 106 decided by
the Bpecial Judge on appoal from the Selllement Ofticor that a second appéal

= Appeal Lrom Appellate Decrees Nos, 2148 and 2149 of 1892 agniust the
tlecres of J. Pralt, Tay., Special Judge of Midnapore, dated the 1st of Sep-
fenhor 1892, rovorsing the decree of Babu Rajendra Nath Bose, the Seltlonest
Ofticer of Miduapors, dated the 8th Devenher 1891,
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lies to the High Cowt, and such cases can only relaie lu disputes regarding
the eorrectness of enlries other than the entries of rent seitlod.

Where o decision of the Settlement Officer in a case under section 104,
clause 2 of the Act dealt with the question of the status of the ryots, and was
pnssed before the record had been framed ; and after the record had been
feumed there was no dispute as to correciness of any entry, except the entries
of the rent settled :  Held, that the order of the Special Judge on appeal from
such decision of Lhe Settlement Officer was not one passed in a case under
section 106, and thorefore no second appeal lay from it to the High Court—
Shawbarat Koer v. Nirpat Roy (1) and Lala Kirat Narain v. Falakdhari
Fandey (2) referred to.

Held, also, that the case was not ono which required the interference of the
ligh Court under gection 622 of the Civil Procedure Code,

Tap suits out of which these appeals arose were brought under
section 104, clanse (d) of the Bengal Tenauey Acl, for settlement
of the rent and for determination ol the status of the ryots. The
plaintiffs claimed at different rates for the varions clagses of land,
which varied from Rs. 1 to Rs. 8 per bighe for the year. The de-
fondants who appeared, on the other hand, alleged that they were
paying aba rabe which gavo an averago of Re. 1-8 per bigha [or the
year, or Rs. 6-4 per 4 biyhas 5 coltals 12 chittacks. Some of the
cases were heard ex parte.  The Settlement Oficer fixed tho follow-
ing issuos : (1) What aro the faiv reats ? {2) What is the status of
defendants ? And after dealing with the evidence, oral and docu-
mentary, which was brought beforo him, he, on the 8th December
1891, decided the first issue in favour of the plaintiffs’ contention,
and the second issus, us o the stalus of the defendants, in
favour of the defendants, and held that this decision should govern
the ex paste cases as well as those which were contested.

Subsequently on 19th Febrnary 1892 another proceeding was
held by the Settlement Officer at which he took some further
evidence, and made the following order ;-

“ It appears to me that certain lands in the khatiun have been assessed
gt the rates for the higher classes of lands, and that all tanks have been

nssessedl at Ba, 8 the Bighu when the rates vary from Re. 1 to Rs, 8. Ordered
that the mistakes made should be corrected—"

thereby altering the rates fixed by him on 8th Decomber 1891,
Appeals were filed from these orders by the tenants (defendants)
from that of 8th December 1891, and by the laudlords (plaintifts)

(1) L L R, 16Cdle, 596,  (2) L L, R, 17Cale., 826,
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from that of [9th February 1892, and were heard by the Special

Gorr Natu dudge. [Ile came to the conclusion on the ‘defendants’ appeals

MasaNT
V.
Aporra
Na1x,

that “ on the materials before him the Settlement Officer was not
justified in deciding the rates as he did, and so the appeals of
the tenants must prevail. ” As to the order of 19th February 1804
the Special Judge held that it was wltra vires, and that the appeals

in respect of it must be allowed. e said :~

“ The result is that all the appeals are allowed ; the Settlement Officer’s.
assessment and revised. assessment are set aside, and matters must remain as
they were ; the record of rights, so far as regards the rents payable by cach
tenant, being declared null and void. I have no proper materials on which to
determine what ought to be the rents orrates of rent If the landlord-
desire further enquiry they will have to pay forit. It will no longer bo
open to them to adduce cvidence as to existing rates ; the enquiry would
be directed to ascertaining fair rents. All parties to pay their own costs of

these appeals.”

From this decision the plaintiffs appealed to the High Court.
Mr. Jackson and Babu Debendro Nath Ghose for the appel-

lants.
Baboo Umakali Mukerjee and Baboo Srish Chunder Chowdlry

for the respondents.

The judgment of the Court (TREVELYAN and Rawmrini, JJ.)
wos as follows :—

The facts of these cases have not been fully or clearly stated
by the lower Courts. It has, therefore, been very difficult for us
to understand what has actually taken place. °

We find, however, that thore were two suits, Nos. 42 and 43,
under section 104 (d) of the Bengal Tenancy Act brought before
the Scttlement Officer of Midnapore on the 26th September 1891,

The plaintiffs in these suits were (1) the Masants who were
cosharer-landlords to the extent of 13 annas in respect of the lands
held by the defendants ; and (2) the Court of Wards who repre-
sented two minors who were the cosharer-landlords of the
remaining 3 annas share. The defendants in suit No. 42 were 119
ryots, and in suit No. 43 were 311 ryots of the mouzaks Maguri
and Jagannathchak, pargana Kashijora.

The parties in the proceedings before the Settlement Officer
were at issue as to two points: (1) as to the stalus of the defen-
dants, and (2) as to the rates of rent payable by them. The
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Settlement Officer, by his decision of the 8th December 1891, gave 1804
the first point in favowr of the delendants, and the second In Gopr Narn
favour of the plaintiffs, MASANT
We have heen fold thut subsequently on the 10th December AnormN ATE,
1891, the Settlemont Officer issued a notice, under rule 83 of the
Government rules under the Tenancy Act; that on tho 10th
January 1892 ho published tho draft %hatian ; that on the 11th
sdem he issued a notice under rule 34 ; and on the 18th February
1892 he finally published the Zhatiza ov record of rights, Then
on the 19th February 1892, ihat is, the day after the final publica-
tion of the khatian, he recorded the evidence of one Aftabuddin
Mahomed, managor under the Court of Wards, who said that the
lands had been assessed at rates higher than tho ryots would he
able to pay, upon which on that date, the 10th, and the following
date, the 20th, he rednced the assessment on tanks and tZo?)as to
Ro. 1 instead of Bs. 8 as before,
Meantime, on the 2nd February 1892, both the l\stmt landlords
and certain of the defendants had appcaled to the Special Judga,
The Magant landlords’ appeals were numbered 286 and 237,
and the tenants’ appoanls were numbored 119 and 120. DBub the
Uourt of Wards did not appeal on behalf of the minors, and out
of the 811 defendants in suit No. 43 only 45 appealed.
o have not been told how many of the defendants out of
the 119 delendants in suit No, 43 have appoaled in special appeal
No. 2149, and on the view of the case which we {ake this point
is nob material.
The Special Judge decreod all the appo;xls. o held the revised
assessment by tho Settlemont Officer on the 19th and 20th Feb-
ruary to havo becn ultra vires,and ho set it aside. Ho also seb
asida the assessmont of tho 8th December 1891, and declared that
the record of rights as regards the rent payable by each tenant was
null and void.  He further ordered that *if the landlords desire
farther engniry they will have to pay for it. It will no longer
be open to them to adduce evidence as to emstmg rates. The
enquiry would be directed to ascertaining fair ronts.”
Two farther facts remain to be noted, viz., (1) that on the 25th
November 1892,.an application in respect of this matter was
made to this Court under section 622 of the Civil Procedure
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Code, bub was rejected by Tottenham and Ameer Al JJ,: ang
(2) that on the 14th Docember 1892, the Masant plaintifhs applied
to the Setlloment Officer for a re-cnquiry, appavently in pursnancy

Anoreaare, of the 8pecial Judge’s order of the 1st Seplembor 1892,

Now, the Masant plainiiffs appeal to this Court in specisl
appeals Nos, 2148 und 2149, and urgo— (1) that the order of the
Special Judgo was wrong, inasmuch as it sot aside the Settlement
Offieer’s decrao, nob ounly as against the defendants who eppealed
to him, but as against the remaining defendants who did not
appeal, including 6 (Nos. 1, 17, 106, 117, 124 and 282), who, itis
said, admitted the rates of vent claimed {rom them by the
plainiiffs ; and (2) that ag regards tho tonants who did appeal,
Lhelr appeal was not ripe for hearing and should nof have heen
Lieard by the Special Judge.

On the othier hand, on behall of the respondents, Z.e., the whols
of the defondants, who have all baen made respondenis, a
preliminary ohjection is urged to the effoct that no appeal Hes,
as the deeision of the lower Appallate Conrt deals with the question
of the rate of rent only and with no othor question.

We must dispose of this preliminavy objeclion in the first
instance, and it seems to us that wo must give effect to it
No doubt, as hag been contended Ly the lemrned Counsel for
the appellants, the decision of the Settloment Officer of the
8th December 1891 disposed of a question of the ryols’ stalus
aswell as of the quostion of tho rates of ront payable by them,
but wo do not think that thera was any *dispulo” on this point
within the meaning of section 106 ns between the parties so as to
give o right of second appeal to this Court.

It must be admitted that the provisions of Chapter X of the
Bongal Tenancy Act ave somewhat obscure as vegards the proce-
dure to be followed in cases undor the chapter ; bub, as far as we
understand  them, theve is to be (1) a f{raming of the record of
rights ; (2) o draft publication for a poriod of one month, during
which time “ objoctions ” may be proferred ; and (3) afinal publicn~
tion, previous to which publication “ disputes” as to the correctnoss
of the entries in the record of rights other than entries of 1ents
settted are to bo heard and demded.
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Under section 107 the decisions of the Settlement Officer in all 1894
procsedings under the chapter are to have the force ofa decres, and “Gop Nara
ndersection 108, elause 2, an appeal lies to the Special Judge from MAiANT
all decisions of the Settlement Officer. But itis only in cases under Apoirs Naig.
section 106 decided by the Special Judge that a second appesl ‘
lies to this Court, and such cases ean only relate to disputes regard-
ing the correctness of entries other than entries of rent seftled.

Now, it is clear that the decision of the Special Judge appealed
against in the present cases was not passed in cases under section
106, The decision of the Settlement Officer of the 8th December
1891 was the only one which dealt with the question of the status
of the ryots, This was no doubt a decision in a proceeding
under Chapter X, but it was not a decision ina case under section
106. It was passed hefore the record had been framed. After
the record had been framed there was no dispute as to the corroct~
ness of any entry except the entry of the rent settled, and hence
it seems to us no second appeal lies to this Court. See the cases of
Shewbarat Koer v. Nirpat Roy (1) and Lale Kirat Narain v,
Palukdhari Pandey (2), which have been followed in several
unreported cases (3).

We have been asked if in our opinion no appeal lies in these
cases to deal with the memoranda of appeal as if they were applica-
tions under section 622, Civil Procedure Code. But wa cannot do
so for the reason that an application under section 622 with regard
to this matter has already Leen rejected by this Court, viz, on the
2bth November 1892, Circumstances have not altered since that
application was refused, and from any point of view we do not
think that this is a case in which the ends of justice require that
we should interfere under section 622.

We therefore dismiss these appeals.

This order will direct that the appellants do pay the costs of
the respondents.

LoV W Appeals dismissed.

() L L.R,16 Cale, 59. (@ L L. B, 17Cale, 326,
(3) Sp. Ap. 719 of 1890 decided by Torrryyan snd TrEvELYAN, JJ., on
. 17th April 1891:  8p. Ap. 710 of 1891 decided by Torremuin and GHOSE,
dJ., on 17th Pebruary 1893 ; Sp. Ap, 2002 of 1892 dscided by TREVELYAN
anid Rameny, 77, on 22nd February 1894 ; dnd Sp. Ap. 808 of 1893 decided
by Aumze Autand Ramemwy, 3J., on 20th March 1894, Rep nofe.
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