
1894 tlifi pi’ocoBilhigs of tlie Logifsliitivo Council at (lie time tHs

T̂ire u'easiiro was in  prcpavalioa to  oljUiiti sncli lig ljt as tlioy ccjiiM
Ahminis- throw  on tlio iutoiiLioii and scope of the scctioii in  r|uostion. Such

61!™ ™  OF coui'SB lias boon moro than  once talcon by ilio Court hero in
BiiNaAi rocQut times ; and  in  a case of such difficulty and importance

Perm Lai,L as this appeared to bo, we felt bound to  adopt i t .”  A l l !  need 
MitLUOK, jg j£ g^,g|j refei'gnco wore admissible, w hat was shown

to  us would incline mo to the same coustructiou  as th a t which I
liavo pixt npou the A ct w itliout such reference. I  agrea with

the opinion expressed by  M r. -Jiistico Sale in  the Court below 
siud coiisidor tha t this appeal should bo dismissed witli costs.

Appeal dismissed. 
Attorney for the appellant: Mr, CarrnlJiers.
Atiornoy for the respondent: Bal)n ih C. Chnmley, 

s .  A, 1'.
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BefuK Mr. Justice Ti'eiieh/m and Mr.JusliceJiumpini.
GOPI NATH. MASANT and otheus (PLAiNTifc’ir.s) v. ADOITA NAIK•IQrt j ^

9i O'ruiiliS (DiSSISNDANTS), and OTHEKR, MINOBS, HEPliliSlSJSTED By THE
CoUBT oif W ards (PLAiNTmi's.)''

Secmtd Appeal— Bengal Tmnnou Aol, Ohupter X , sections IM  dause 3,106, 
J07, lOS clause 3—Dispute as lo entries in record of riyhts— Question as to 
stalus of njoU— Order o f spe,Gial Jtuhje on appeal from  SeUkmonl Ojji<xr— 
CJicil Procrjhirc Coile, sediott 038.

Duller Oliaptor X  ivl; llio Bougal Tomincy Act tliei'o is to Iw (1) a framing 
o£ Uio rouoril uf L-ighlB, (2) a draJll putiliuatioii for a period of one month 
dnriiig M'hicli tinio objedioua may ho pruEcrfCil, luid (,‘i) a Huai puWieation, 
previous lo wliiuli pu1)liwUion “ diapulcs ” as to tlio oorrucLaess of tho entries 
in tlio reeoril of ns'its, other than onlrius of routs settled, are to be lieard 
and dueided. Under suotiim 107 tliG docisions of the Scttlomeufc Officer in all 
proeeeiliiiH'.H under tlic cliapior are tu have tlu) loreo r>f dueree.'i, and nnrler 
Buc'tion 1U8, oliiHHC 2, an appeal lies to the Speoial Judge from all decibions of 
tlui Settleniont OHieur ; hut it is only in cases uudcr .seolion lOli decided by 
iliu S^ietialJudge on appeal from tho Seltlouieiit Ofticor that a second appe'al

Appeal from Appellate Peecees Nos. 21‘IB and 2149 of 1892 against the 
decree of J .  Pratt, SpeuialJiidgo of Midnapore, dated the lal of Sep- 
temlicv 1892, ruvcrsinji' the doereo of Balia Uaiewlra Nath Bose, llie SoUlemeftt- 
Oflicor of lliduBporo, dated the 8th liecetnljcr 1891.
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lies tn the Higli Coui't, and snoli cases can only relato to disputes regarding' 
tlie oon-eetness of ontrias othra- than the entries of rent soLLlocl.

Where arleoisionof the Settlement Officer ia a case iinder section 104, 

clause 2 of the Act dealt with the question of the status of the ryota, and was 
passed before the record had been framed ; and after the record had been 
framed there was no dispute as to correotneas of any entry, osoept the onti-ies 

of the rent settled : Held, that the order of the Special Judge on appeal from 
such decision of the Settlement Officer was not one passed in a case under 
section lOG, and therefore no second appeallay from it to the High Coiu't.— 
Skwiarat Koei' v. Nirjpat Roy (1) and Lola Kirat Narain v. Fulakdharl 
Famky (2) referred to.

Held, also, that the case was not ono which req̂ uired the uitcrforence of tiie 

High Court under section 622 of tho Civil Procedure Code.

T he suits out of which these appeals ai-oso were brought under 
section lOi, clause {d) of the Bengal Tonauoy Act, for settlement 
of the reut and for determination of the status of the ryots. The 
plaintiffs claimed at different rates for the various classes of laud, 
which varied from Rs. 1 to Rs. 8 per hujha for the year. The do- 
fflnJants who appeared, on tho other hand, alleged that they were 
paying a ia  rate which gave an average of Re. 1-8 per hit/Iialov the 
year, or Rs. G-‘l  per 4 5i;y/ta.s'5 coWaA,s’ 12 chittacks. Some of the 
cases were heard e x  parte. Tho Settleraout Officer fixed tlio follow­
ing issues ; (1) What are the fail' routs ? (2) What is the status o i  

defendants ? And after dealing with the evidence, oral and docu­
mentary, which 'vvas brought before him, he, on the 8th December 
1891, decided the first issue in favour of tho plaintifis’ contonlion, 
and the second issue, as to the status of tho defendants, in 
faroui' of the defendants, and held that this decision should govern 
the fi.li paHe cases as well as those which were ooniested.

Subsequently on 19th Febrnary 181)2 another prDceeding was 

held by the Settlement Officer at which ha took some further 
evidence, and made the following order

“ It appears to me that certain lands in the lehatian have boon assesaed 
at the rates for tho higher olaasea of lands, and that all tanks hiMre been 

assessed at Ea. 8 tho licjha when tho rates vary from Be. 1 to Rs. 8. Ordered 
that the mistakes made should bo corrected— ” 

thereby altering the rates fixed by him on 8th December 1891, 
Appeals were filed from these orders by tho tenants (Jefendiints) 

from that of 8th December 1891, and by the landlords (phiiutifls) 

(1) I, L. B., IG Cak, 596. (2) I. L, E., 17 Gale., 326.

1894

Gori Nath 
Masaht 

®.
Adoita
Naik.
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1894

Gopi Natu  
M asant

V.
A d o i t a

Naik .

from that of I9tli F ebruary  1892, and were hoard by the Spcciul 
Ju d g e . He came to the conchision on the 'dereiidants' appeals 
th a t “ ou the m aterials before him  the Settlem ont Officer was not 
justified in deciding the rates as he did, and  so the appeals of 
the tenants m ust prevail. ” As to the order of 19th  F eb ru a iy  1894 
the  Special Ju d g e  held th a t it was ultra vires, <and that the appeals 
in  respect of i t  m ust be allowed. H e said t—

“ The result is that all the appeals are allowed ; the Settlemont Officer’s 
assess•nent and rc\riscd assessment are set aside, and m atters must remain a« 
they wore ; the record o f rights, so fa r  as regards the rents payable by each 
tenant, being declared null and void. I  have no proper materials on which to 
determine what ought to be the rents or rates of rent I f  the landlord- 
desire further enquiry they will have to pay for it. I t  will no longer bo 
open to them to adduce evidence as to  existing rates ; the enquiry would 
bo directed to ascertaining fair rents. All parties to pay their own costs of 

these appeals.”

F rom  this decision the plaintiffs appealed to the H igh  Court.
M r. Jackson and Hahn Debendro Nath Ghose for the appel­

lan ts.
Baboo Umaleali Mukerjee and Baboo Srish Chmder ChowdJirtj 

for the respondents.
The judgm ent of the Court ( T r e v e l t a n  and R a m pin i, J J , )  

wos as follows :—
The fiicts o f these cases have not been fully or clearly stated 

b "̂ the lower C ourts. I t  has, therefore, been very difficult for us 
to understand w hat has actually taken place.

W e find, however, th a t there were two suits. No?. 42 and 43, 
under section 104 ( d) o f the B engal Tenancy A ct brought before 
the Settlem ent Officer of Midnapore on the 26th Septem ber 1891.

The plaintiffs in  these suits were (1) the IVfasants who wore 
cosharer-landlords to the extent of 13 annas in  respect of the lands* 
held by the defendants ; and  (2) the C ourt of W ards who repre­
sented two m inors who were the cosharer-landlords of tli" 
rem aining 3 annas share. The defendants in  su it No. 42 were 119 
ryots, and in  suit No. 43 were 311 ryots of the mouzalis M aguri 
and Jagannathchak , pargana K ashijora.

The parties in  the proceedings before the Settlem ent Officer 
were at issue as to  two points : (1) as to the status of the defen­
dants, and (2) as to the rates of ren t payable by them. The



Scttlonicnt OfEcer, by his Jecisiou of the 8th December 1891, gavo 1804 
the first point in favoar of the defeudaats, and tho second in 'q-opi Nath

f a v o u r  of tho plaintiffs. M a s a k t

We haTO beeu told that subsequoutly ou the 10th Decemhev _/iDomNAis, 
1891, tho Settlement Officer issued a notice, under rule 33 of the 
Goveniinent rules under the Tenancy A ct; that on tho 10th 
Jaiuiary 1892 he published the draft Jihaiian; that on the l l t l i  
idem he issued a notice under rule 3-i ; and on the 18th February 
189’2 he fiually published the Uiatiaii or record of rights. Then 
on the 19th February 1892, that is, the day after the final pnbliea- 
tiou of the khatian, he recorded the evidence of one Aftabuddin 
Malioined, manager under tho Court of Wards, Avho said that tho 
laiids had been assessed at rates higher than tho ryots would be 
able to pay, upon 'which on that date, tho 19 th, and the following 
date, tho 20th, ho reduced tho assessment ou tanks and dobas to 
Ro. 1 instead of Rs. 8 as before.

Meantime, on the 2nd February 1892, both tho Masant landlords 
ami certain of tho defendants had appealed to the Special Judge,

The Masant landlords’ appeals were numbered 236 and 237, 
and the teuants’ appeals wore mimbored 119 and 120. But tho 
Court of Wards did not appeal on behalf of tho minors, and out 
of the 311 defendants in suit No. 43 only 45 appealed.

We have not been told how many of tlw defendants out of 
the 119 defendants in suit No. 43 have appealed in special appeal 
No. 2149, and on tho view of the case which we lake this point 
is not material.

The Special Judge decreed all tho appeals. Ho held tha revised 
assessment by the Settlement Officer on the 19th and 20tli Feb­
ruary to have been uto’a TOTOSj and ho sot it aside. Ho also set 
aside the assessment of tho 8th December 1891, and declared that 
tho record of rights as regards the rent payable by each tenant was 
null and void. He further ordei'ed that “ if the landlords desire 
further enquiry they will have to pay for it, I t  will no longer 
be open to them to adduce evidence as to existing rates. The 
enquiry would be directed to ascertaining fair rents.”

Two further facts remain to be noted, viz., (1) that on the 25th 
Novoraber 1892, - an application in respect of this matter was 
made to this Court under section 622 of the Civil Procedure
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]yy-l Code, but was Tojoctcd by 'I'otfcnhiim mid Ameer A li, 'J J .; ami 
'Tion NmiT (^) December 181)2, tbo Masant plaintiffs applied

Mmast io tlio SoUleraont Oflicor for a i‘o-cnfiuirj, uppareiifly in piuButmco 
ADoi'i'ANAnc, of tb« Spoeial Judge’s order of tlio Isi; Seplombor 1892.

Now, tlio Masaiit plaintiffs ajipoal to ibis Court in special 
appeals Nos, 2148 and 214!), and u rg o --(l)  that the order of the 
Special Judgo was wrong, iuasmacli as it sot aside the Settlement 
Ofllcer’s doci’oe, not only as against ilio defendants wlio appealed 
io liim, but as against tlio remaining defendants who did not 
appeal, indnding 6 (Nos. 1, 17, 106, 117, 121- and 282), wbo, Itk 
said, admitted the rates of rent claimed from them by tlie 
plaintiffs; and (2) that as regards tho tenants who did appeal, 
ibeir appeal was not ripe for heaving and should not have been 
heard by the Special Jndge.

On the other hand, on behalf of tho respondents, i.e., the whole 
of the defendants, who hare all boon made respondents, a 
preliminary objection is urged to i.ho ofl’ect that no appeal lies, 
as the deciHionof tho lower Appellato Court deals with tho question 
of tho rate of rent only and with no other question.

Wa must dispose of this preliminary objection in the first 
instance, and it seems to us that wo must give eifect to it. 
No doubt, as has been contended by the learned Coiinsel for 
tho appellants, the decision of tho Settlement Officer of the 
8th December 1891 disposed of a question of the ryots’ slaks 
as well as of the question of tho rates of rout payable by them, 
but wo do not think that there was any “ dispute ” on this point 
within the meaning of section lOG as between the parties so as to 
give a right of second appeal to this Court.

I t  must bo admitted that tho provisions of Chapter X of the 
Bengal Tenancy Act aro somewhat obscure as regards the proce­
dure to be followed in cases under the ehai)ter ; but, as far as wS 
understand them, ihero is to be (1) a framing of tho record of 
righ ts; (2) a draft publication for a period of oue month, during 
which time “ objections ” may be preferred ; and (3) a final publica­
tion, previous to whicli publication “ disputes” as to the correetnoss' 
of the entries in the record of rights other than entries of rent? 
settled are to ho heard and decided.

TH E  IN D IA N  L A W  B R l’O R 'te, [\'U L , SXI,



Under section 107 the decisions of the Settlement Officer in all 1894 

proceedings under Ihe chapter are to have the force of a decree, and "<jopx Nath 
tinder section 108, olanse 2, an appeal lies to the SpecialJudge from Masant 
ail decisions of the Settlement Officer. But it is only in cases under Adoita'naik. 
section 106 decided b j  the Special Judge that a second appeal 
lies to this Court, and such cases can only relate to disputes regard' 
ing the correctness of entries other than entries of rent settled.

Now, it is clear that the decision of the Special Judge appealed 
against in the present cases was not passed in oases under section 
106. The decision of the Settlement Officer of the 8th December 
1891 was the only one which dealt with the question of the status 

of the ryots. This was no doubt a decision in a proceeding 
under Chapter X, but it was not a decision in a case under section 
106. I t  was passed before the record had been framed, i f te r  
the record had been framed there was no dispute as to the correct­
ness of any entry except the entry of the rent settled, and hence 
it seems to us no second appeal lies to this Court. See the cases of 
Shewharat Koer v. Mrpat Roy (1) and Lala Kivat Narodn v.
Faluhdlari Tandey (2), which hare been followed in several 
unreported cases (3).

We have been asked if in our opinion no appeal lies in these 
cases to deal with the memoranda of appeal as if they were applica­
tions under section 622, Civil Procedure Code. But we cannot do 
so for the reason that an application under section 622 with regard 
to this matter has already been rejected by this Court, vh,, on the 
25th November 1892, Circumstances have not altered since that 
afipHcation was refused, and from any point of view we do not 
think that this is a case in which the ends of justice require that 
we should interfere under section 622. 

e therefore dismiss these appeals.
This order will direct that the appellants do pay the costs of 

the respondents, 
j .  V , w. ' Appeals dismissed.
(t) I. L. R., 16 Calc,, 596. (2) I. L. B,, 17 Calc., 32S.
(3) Sp, Ap. 719 of 1800 decided by To'i'TEfiHAM and TEEVKLYAfr, J J . ,  on 

17tli April 1891; gp, Ap. 710 of 1891 deDided by ToTTBHHitj and Ghose,
J l ,  OB jriiiTetiraary 1893 ; Sp. Ap. 2002 of 1892 decided by Teeveltak  
and Rampini, J J , ’, on 22nd February 1894 ; (iud Sp, Ap. 308 o£ 1893 decided 
by Ameeb ALi.and Samhki, J J . ,  on 29th Maroh 1894. Mej> tiote.

VOL. XXL] CALCUTTA SElilES. 781

5 5


