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194 aside, and the case will be sent back to that Courl for the {rial

Goroxono  of the other questiong raised in appeal.

Lnoanir The appellants are entitled to the costs of this appeal.
MrerER
», Appeal allowed and cuse remanded.
I{oKADDAN
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molurars loase which the defendant and lig ancestors had held al fived rateg
Irom the Permanent Settlement, and which they have similarly held at the
qame fixed rate from the date of the peflelh to lhe present day. We have
examined the terms of the pottak, and we find that the siatemnent of the
defendant is correct.  The pollal is not o new lease created by the putnidgs
who gave it. The pottah bears evidence that the lease had been then in
existence for at least one generation ; thal it was in 1217 an ancestya)
perpetual lease at o fixed rate of vent; and that the former putnidar did
not creste i, but merely confinmed it The plainliff cannot void hig Joase
under Regnlation VIIT of 1819, unless it iv shown to have heen created by a
former pufnidar, In the abyence of any proof to that effect the provisions
of Ack X of 1859 will apply, and the potiuh is itself convincing evidenve
that for more than filty years the defendant aml hig ancos(ors lave held
this land vt o fzed vate of vent. The plaintif®s claim to cuhance rent cannot
thevefore be admitted, The Judge was right in disinissing {he appeal made
to him. We also dismiss the plaintiff's appeal with all costs and futerest.

(S W. 8. Swron Kags.
(Sd.) I, Jacrsow.
S1st August 1864,

Before Sir W. Comer Petherum, Kuight, Chisf Justics, and
v, Justive Ghose,

1894 NOBIN CHAND NUSKAR (Puawrree) o BANSENATH PARAMANICK
April 2. (DuFENDANT.) ¥
Benged Tenancy Acl, 1885, seclions 8 clause 8, 65, 161—~Sale of tenure Jor
arrears of voad cess under decree—* Rent "—Road Cess—C esses— Tnoum-
brancs hy defaulting tenemt, Bifect of salein execution of deeres for voud
cess on.

The word “rent ™ in section 65 of the Bengal Tenancy Act, 1885, includes
road cess payable by the landlord,

A tenure-holder granted a usnfrucivary movtgage of eerlain lands
within his tenure to A4, and divected the tenants to puy their reuts'to him,
fubsequently the snperior landlord brought a suit {or road cessagainst th,
tenure-holder, and in execution of his decree sold the temure under section

% Appeal under section 15 of the Lettors Patont No. 29 of 1893 against |
the decree of the Hon'ble Robert Fulton Rampini, one of the Judges of this
Court, dated 31st July 1898, inappesl from Appeilate Docres No. 1701 of 1802,
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66 of the Beugal Tenancy Act, A then brought » suit against one of the
tenants for arrears of rent, and contended that all that passed nuder the auction
ple was the right, title and interest of the tenuwre-holder; and that his
ights under the wortguge were maffected by the sale, and that le was still
entitled to the rent,

Held that Chap, XIV of the Bengal Tenancy Act must be read with
section 66 of the Act, and that, haviug regard to the definition in clause b of
section 8, “rent,” as used in that section, includes road coss payable by the
tenant, and that the sale was a sule of the tenure, the purchaser acquiring the
property free from the incumbrance ecreated by the tenwre-holder in favor
of A, itnot being o registered and notified incumbrance within the meaning
af seétion 161 of the Act.

Ta1s was an appeal under section 15 of the Letters Datent
against a decree of Mr. Justice Rampini, dismissing an appeal
from o decree of the additional Subordinate Judge of the 24-
Porguunas, which modified the original decree passed in the
suit by the additional Munsif of Diamond Harbour,

The suit was instituted by the plaintiff o recover arrears of
vent in respect of certain lands, of which, along with others, he
alleged that he had taken a usufructnary mortgage from one
Tripura Sundary Dabi, who admittedly held a tenure of the
lnds, It appeaved from the pleadings aud evidence in the suit
that the defendant had executed a kabuliat in favor of Tripura
Sundery on the 24th Magh 1290 (6th February 1884), in respoct
of 8 bighas 10 coltahs and 15 chittacks of land at an annual
Jjuma of Rs 17 ; that on the same day Tripwra Sendary executed
nmortgage in favour of the plaintiff for these lauds and others
amormting in all to some 14 bighas and odd, and directed the
tenants to pay rent Lo the plainfiff ; that the plaintiff had reulized
vont from the dofendant up to 1294 (April 1888), but the latter
had not paid him any since. The plaintiff sued for rent ot the
above-mentioned rate for the period from 1295 to Pous 1297 with
edsses and dumages aggregating the sum of Rs. 60.

The defendant admitted the oxecution of the kabuliat in favor
of Tripura Sundary, but slated that out of the lands held by him
the portion situale in mousah Kalikar, consisting of 2 bighas 12
sottahs and 7 chittacks, bad been sold in execution of a decres for
rent obtained by the zemindar against Tripwra Sundary and pur-
ehiasod by one Noyan Chand Haldar, who had since heon realizing
the renl in respect thercof from him, and thal as regarded the
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remaining 1 bigha 17 eottahs and 8 chitiacks which was situate
in other villages ho still lield possession  thereof under Tripura
Sundary and was paying her rvent, for he had no notice of the
alleged mortgage.

The evidence in tho case showed that Tripura Sundary held a
tenure in Kalika ineluding the 2 bighas 12 cotiahs 7 chittacks under
{he zemindar Peary Mobun Roy, who obtnined n decree for road
coss against Ler, and in execution of that decree caused the tenurs
o be sold at auection in 1888, Noyan Chand Haldar becamo the
purchaser, and having oblained the sale eertificate got possession
of tho land, inclading the 2 bighas 12 cottahs and 7 chittacks, eover-
el by the defendant’s kabuliat, through the Court, and after having
obtained such possession ha took a kabuliut from the dofendaut in
respect of that portion, Evidence was given in the suit that the
defendant had paid rent to tho auclion-purchaser for the period in
suit, in rospeet of the lond purchased by him, and had paid rent to
Tripura Sundary after the date of the mortgagoe in respect of all
{he tand ho held down io the dute of the auction purchase, and
afler that dato in respect of tho balauco of the land covered by the
lubuliat, bub the evidenco as to tho payment to Tripura Bundary
was disbelioved by the Munsif, who also did mot consider that -
the payment to Noyan Chand Haldar was satisfactorily proved, -

The Munsif held that the anction-purchaser, by virtae of his
purchase, only acquived the right, title and interest of the judg-
ment-dehtor, or, in other words, the equity of redemption of Tripura
Sundary, and that the defendant was bound to pay rent for the
whole of the land held by him to the plaintiff, at any rate until the
auclion-purchaser established his elaim against the plaintiff by
regular suit,  He accordingly deereed the elaim in fall,

The Subordinate Judge found that the payment of rent by the
defendant to the auction-purchaser was proved, and that the decres
for roml cess had the same offect as a decree for rent; and that,
therefore, the defendant was absolved from paying any further rent
to the plaintiff in respect of those lands after the auction sale.
He accordingly varied the decree of the lower Court, holding the
defendant only liable to the plalntiff in respect of the 1 Jigha,

74 cottahs and  dismissing the plaintiff’s suit in respect of the
remainder of his claim,
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The plaintifl then appealed to the High Court, and the appeal 1894
was heard by Mr, Justice Ramrint who delivered the following  Nomw

) i CHAND
judgment : NUSKAR

 This is a guit {for arrears of rent, B ANS%‘N arn
-

« A preliminary objection has been urged that, under the provi- PARAMANIK.
sions of section 153 of the Bengal Tenancy Act, no second appeal
Ties in this case, inasmueh as the amount claimed in suit does not
exceed Rs, 100. It appears to me, however, that a second appeal
does lie in this case, inasmuch as the question of the amount of
rent annually payable by the tenant has been decided in it. The
plaintiff claime under o usufruetuary mortgage to be euntitled to
the full rent of the tenure, namely, Rs. 17 per annum, The Sub-
ordinate Judge has held that he is not entitled to this amount, but
to a less amount, inasmuch as a part of the tenure has been sold
in execution of a decres for road cess, and has passed into the
hands of a third party, named Noyan Chand Haldar. There-
fore it would appear tlat in accordance with the ruling in Aubloy
Churn Majiv. Shoshi Bhusan Bose (1), approved of by a Full
Beneh decision in Narain Mahton v. Manoft Paituk (2), a sccond
appeal will lie, hecause the question of the amount of rent annually
payable by the tenant has been decided.,

“Now, the learned pleader for the appellant contends that
the decision of the Subordinate Judge is wrong on this ground,
that he has held that the tenure has been sold in execution of a
dacrvee for arrears of voad cess ; and it has been contended on the
strength of the ruling in Shekaat Hosain v. Sasi Kar (3) that a
decree for road cess is a personal decree, and that in execution of
such a decree only the right, title and interest of the judgment
debtor can be sold, and that the whole tenure will not pass in exe-
cution of snch a decres, The learned pleader for the respondent,
however, refers to the definiiion of rent in section 3, clause 5,
of the Bengal Tenancy Act, and peints out that, according to this
definition, the word ‘rent’ includes road cess in sections 53 to 63 3
and he says that the tenure of the defendant in this case has been
sold under the provisions of seotion 65 of the Bengal Tenancy Act, -

() L L. R,, 16 Cale,, 155. ()L L R, 17 Culc, 489,
(3) L L. B, 19 Calc., 783,
51
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and that thercfore the tenure passed in excention of that dedree;
and further he refors to the sale certificate given to the purchager
at that sale, which certifies ihat the tenure passed, and not (he
right, titlo and inferest of the judgment-debtor only.

“1 think that this contontion of the learned pleader for the res.
poundent is correct, and thab tho sale in this caso took place under
the provisions of section 65 of the Bongal Tenancy Act ; and there
can he no doubt that under the provisious of that seclion snd
section 8, clange 5 of the Act, road woss is included within the
definition of *vent,’ and that the salo having token place in exes
cution of o deeree for road cess or rent, the whole tenure must bs
held to have passed.

“ I theroforo see no veasor for disturbing the finding of the
Tower Appellate Court, and I dismiss the appeal with costs.”

The plaintiff preferred this appeal under the Lietters Patent.

Buboo Nilmudhul Bose and Buboo Jadub Chunder Seal for the
appellant

Baboo .ishutosh Mookerjee for the respondent.

The judgment of tho Court (Pwrnuran, C.d, and Guoosg, J.)
was a5 follows 1—

Giosg, J. {Purimusan, C. T, concurring).— We are of opinion
that Mr. dustice Ratapini is right in the concluston which he has
arvived ak.

Chapter XIV of the Bengal Tenancy Act must, we think, be
read with section 65 of the Act ; and the word “ront” as used in
that section includes, by reason of the definition given in clause b
of scction 8, rond cess puyable to the landlord by the tenant, That
being so, the sale in execution of the decree ohtained by the land-
lord for cess was & sule of the tenure mnder Chapter X1V, and the
purchasor at that sale acquired the property free from the incum-
hrance created by the former tonant in favour of tho plaintiff, it
not heing a registerod and nolified incumbrance within the mean-
ing of section 161 of tho Act. ‘

As regards the question disoussed bofore us, that no notice
was served upon the plaintiff so as to avoid the incunihranee fn
question, il was nob raised in cither of Lh{z Tower Conrts, Wa
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camnot assume, in the absence of facls, that nonotice was giventio  18g4

{he plaintiff. If the gquestion had beeu raised, the defendant might  Nopm
. . 4y A v

have been able to show that such a notice was served on the plaintiff. Ciraxp

: Nusxar
The appeal will be dismissed with costs, a.
i BANSENATIE
Appeal disinissed,  pyyavamex.

5T, H
CRIMINAL REVISION,

Defore Siv W. Comer Delheram, Knight, Chicf Justice, and Mr, Justice
Rampind,
BATUOO LAL awp avoruer (Prrrrroxses) v, DOMI LAL AND ANOTHER 139~1r
(OrrosiTE Party)) # _Wff'_lf_',’_'m,
Criminal Proeedure Code (At X of 1883), scetion 147—Dispules concerning

Easement’—Procedure to be olserved by Magistrale when dispule exisls

regarding an Easement —Parties entitled {o notice,

The enrquiry  conlemplated under gection 147 of the Code of Criminal
Procedwre is a judicial enquiry, and the opinien formed hy a Magistrate must
Lo a judicial one hased on evidence legally recorded by him in the menner
pravided by section 356, and on due notice to the persons who rogpectively
¢laim ot deny the right, the sulject of the dispuic. Notice to servants
of such persons is not equivalent to notice to them, andin such cases actual
notice should be given toall the persons claiming or denying the right and
intereated in the subject-matior of the enyuiry.

Magistrates should not institule procoodings under section 147 unless they
are satislicd that o realdanger of the cvil, for the prevention of which the
procedute was devised, does in fact exist.  Such enquiries may lead to injustice
heing dona from defective procedure, and a Magistrate wonld be wise not to
use the section in cases where it must involve a Jong and complicated enquiry
and the presence of a large number of people, when the remedy of binding
down a few persons (0 keep the peace, i veady to lis band.

Prxs was an application to have an order passed by the Deputy
Magistrate of Monghyr set asido. The order was passed undor soc-
tion 147 of the Code of Criminal Procodure, and directed that the
Durbangha Raj, as répresented by the pelitioner Domi Lal, should
repair a certain road or track which was alloged to exish through
the lands belonging fo the Bancli Raj and delineated on a plan
- exhilited in the procoedings, and tnat the carts helonging to the
Durbangha Raj and others should be allowed to pass along the
_ truek when made.

% Criminal Revision No, 213 of 1894, against the order passed by Abdus
- Balam, Deputy Magistrate of Monghyr, dated the 7th of April 1804,



