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of the monies duc, the amount doposited should bo deducted
and that esecution of the decres should proceed for the balance.

After taking further evidence the Snbordinate Judge came
to the conclusion that the money was not payable quarterly
but yearly, and therofore that the plaintilf was nob entilled
to interest, and he allercd the deereo of the Munsif by dis
allowing inlerest, bub he did not interfero with the arder for
costs.

It is contended here, in second appeal, that the only course
for the Subordinate Judge was o dismiss the suit, and we think
that was the proper course for him to follow, ag the rent
deposited under section 61 operated as an acquittance. It is
further contended hero that the suit must be dismissed with
costs. The ordinary rule is that the person who is to blame
for the litigation should pay the costs. It is found that the
defendant was not to blame, and there is wo reason why he
should not get his costs. Tho decrees of the lower Courts
will be set aside and plainiiffs’ suit dismissed with costs in all the
Courts. -

It is found thab the rent for the three quartors of 1207
was not due. Therefors the suilt in respect of that is promature,
and as the rent for this pariod is in deposit it is not necessary
to make any order as to thal.

Appeul allowed.

IV, W,

APPEAL FROM ORIGINAL CIVIL.

Bofore Sir W, Cower Petheram, Knight, Chiof Justice, M. Justice Drinsep
and M, Justice Trevelyan.
NARAYANI DASI (Pramvrrv) » ADMINISTRATOR-GENERAL OF
BENGAL axp oruers (DupeNpants).®
Hindu Law-—~Will—Construction of Will~ERlyht of davghier lo wmuintenanes
after her marriuge— Marvied duwghters in good circumstances—Trust
Jor maintenunce— Cogts,
A Hindu testator, after making the Adminisirator-General of Bengul
executor and trnstec of hig will, and giving his deughtor an annuity of Rs. 5
2 month for ber life, provided for the payment to G- C. B., whom he cousti-

* Original Civil Appeal No. 38 of 1898, in Suit No. 6 of 1893,
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{ituted the gnardian of his daughter and of his only son during their minority,
of the sum of Rs. 225 % montlly and overy month for the maintennnee and
education of my said sonand the support of my said danghter and such
other persony ag live in wmy house and are supported nt my expensc,” and

ADMIRISTRA- further provided that all “{ho residue of my estate, moveable and inmovealle,
TOB-GENE- ooy o1l necumulutions and additions " should be couveyed to his son on his

RAL OF
BryAL.

attaining majority, * subjecl nevertheless {o the trust of maintaining my said
danghier.” The daughter had married aman of moans aud did not need any
maintenance, ITeld, I o suit by the daughter for o construetion of the will
and for a specific sum to be set apart for hor maintenance, that the plaintiff
was not entitled to anything by way of aseparate allowance for maintenance
she was only entitled under the will (apart from her annuity of Bs. ba month)
to be provided for in ense she were otherwise unprovided for,

Where {hie construction of a will was not so difficult as to have required
the agsistance of the Cout, it was held to bonot a easc where the estate
shoald bear the costs. The suit wos therefore diswissed with costs.

ArrraL from a decision of Noris, J., dated 7th July 1893,

Suit brought on 4th January 1893 for the construction of
the will of one Judunath Witter, the provisions of wkich, so
far as they aro material to this report, were as follows : e

“Thig is the last will and testament of me, Judunath Mitter, of Alcere-
tollah Street in tho Town of Caleutts, land-holder. I give the whole of
my moveable and immoveable estate to the Administrator-General of Bengal
for the time being, whom I appoint executor and irusice of this my will
upon the trusts following, that is to say —

“ Firstly, to puy my debts, funeral and testamentary expenses.

“ Secondly, to pay owil of the income of my estate the following annuities :
(@) to my youngest daughter, Narayani Dasi, during hor natural life, Rs. b por
montl, the same to he paid to her guardian hereinafter appointed during
her minority,

# Fourthly, to pay to Babu Gopal Chunder Bosc, the hushand of my elder
daughter, Srimati Nobinkali Dasi (whom I appoint guardian of the persons
of ny only infant son, Blntnath Mitter, aud my younger daughter, Srimati
Narayani Dasi, who is also an infant) the swm of Re. 2,600 upon the
marriage of the said Srimati Narayani Dasi for the cxpenses of such marriage,

aud I direct that she is to have all the porsonal ornaments left by my late
wife Srimati Kisto Babinoy Dasi deceased.

“ Fifthly, to pay out of the income of my estate to the said Gopal Chuuder
Bose, orto sueh ofher person or persons a8 he may by writing under his
hand appoint ay guardian in succossion to, or association with, or substitution
of, himself during the winority of my said infant son Blrtuath Mitter, the
sum of Rg, 925 manthly and every mouth for the maintenance and odueation
of my snid son, and the support of wy said daughter, and uch other porsons
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a8 now live in my house and ave supported ab my oxpense, and to invest the
gurplus in Governmont securities for the beneflt of my said son.

# Sixthly, to make over and convey the rest and residue of my estate,
moveable and immoveable, with all acenndations and additions, to the said
Bhutnath Mitter and lis heirs on his attaining majority, sabject neverthele}ss
to the trust of maintaining my said danghter, and the payment of the nnnuiu.ea
horeinbefore mentionod and subjeet also 1o the following vonditions an.d HI}Ut-
ations, thalis to say =—In case the gaid DBhutnath Mitter should die with-
out issue and hefore attaining majority T divect that my residuary estate
shall pass 1o my said two danghters and their heirs absolutely in equal shares
subject to the payment of the said aunuities.—Dated 20th November 1876, "

The facts of tho case arc sufficiently slated in the judgment

appealed {rom, which, so far as is malerial, was as follows s—

Nonns, J.—* This suit is brought for the eonstruction of the
will of ono Judunath Mitter, who died on 21st November 1876,
The will was prepared in the offico of a well-known attorney
practismg in this Court and was exceuted by the testator on the
day before his death.

“The testator died, leaving two daughters, Nobinkali Dasi then
and now the wife of the defendant Gopal Chunder Bose ; the
plaintiff then unmarried, now the wife of Jeebun Kristo Ghose,
and an only son, the defendant Bhutnath Mitter, then about
four years old.

“[he will is in these terms (see ante pp. 684, 685.)

“The plaintiff alleges that probute of the will was granted to
the Administrator-Gieneral in February 1877 ; that it was only
in the carly part of the year 1887 that she becamo aware that
the will contained any provisions for her benefit ; that she made
inquiries from the defendant Gopal Chunder Bose, and he then
informed her that a legacy of Rs. 5 a month was given to her by
her father’s will ; that she never received any payment whatever
in respect of the legacy until Docomber 1892 when she received
from the Adminislrator-Gtencral the sum of Rs. 960 in respect
of the arrears of the legacy.

“I'mny take ib that Rs. 960 was practically a payment in full
from the testator’s death till this suit was brought, The plaing
further alleges that in August 1892 the defendant Bhutnath
Mitter informed the plaintiff that ho was ready to take over the
estate of his father from the Administrator-Geeneral, and that

685

1894

NARAYANT

Dasi
o
ADMINISTRA-
TOR-GENE-
RAT, OF
BuNGAL,



686
1894

[
NARATANT
Dast
Y.
ADMINISTRA-
TOR-GENE-
RAL OF
BENGAL.

THE INDIAN LAW REPORTS. [VOL. XXI.

the Adminislrator-General, before transferring the ostato to him,
required o lotter from lier and her husband to the effect that she
would look to the defendant Dhutnath Mitter, and not to the
Administrator-General, for payment of the lagacy of Rs, 5 o
month and the arrears thereof,

“The plaint further alleges that disputes and differences
bave arisen between the plaintiff and the defendants respecting
the true construction of the will, and this suit is now brought
for construction of the will, and if necessary for administration,
Various accounts are asked for; and what the plaintiff substan-
tially asks is, that under the 6th elanso of tho will she may he
doclared entitled, as of right, to maintenance out of her father's
estabe ; and she prays for a doeclaration to that offect, and she
asks for an enquiry by an officer of the Court, and to have an
acconnt taken, of what sum is necessary for her maintenance and,
il' necessary, to have a sum scb apart to meet the sum reported
to be sufficient,

“It is not dispuled that she is entitled to the sum of Rs, 5
a month, but it is argued that sho is not entitled to a declaration
a8 & Jond fide offer has been made to sectre that sum.

“In the 4th clause of the will the testator intended fo pro-
vide for the plaintiff’s marriage, and %o that end dircots that
Bs. 2,500 should be paid to Gopal Chunder Bose to meet the
marriage expenses. Whether the plaintiff’s father negociated
Ler marringe or knew 1o whom she was going to be married,
or whether he did not know, or whether Gopal Chunder Bose
carried out the nogotintion, does not appear, nor does it matter,

“Then in the 5th clause of the will, so far as it relates to
the plaintiff, the testator makes provision {or the interval between
his doceaso and the plainlifi’s being given in marriage, and the
forther period duving which the girl would not be permanently
residing with her husband, but would be making visits to her
father’s house before she took up her abode with her husband.
That was the object of the 5th clause. It directs the Adminis-
teator-General to pay Rs. 225 a month to Gopal Chunder Bose,
and Gopal Chunder Bose having been appoinfed guardian of
the two children is directed how to employ the Rs. 223 a
month,
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«The difficulty hos arisen from the presence of the 6th clouse, 1804
which directs the executor and trustee to convey the ostate to "ypavans
Bhutnath Mitter on his attaining majority, subject nevertheless DA‘*I
to the trust of mainfaining his daughter, the plaintiff, and the Anﬁlgfgg,\
payment of the annuities mentioned. The sole difficulty arises T st
in the construction of the words “subject nevertheless to the Bmnear.
trust of maintaining my said daughter.” Does the son take
the estate clothed wilh the obligation in any and every case to

maintain his sister, or to do so under certain circumstances only ?

“T am of opinion that there is no obligation on the son to main=
tain his sister in any and every case. What I think the testator
meant to do was to provide for the contingency of his daughier
not being maintained by her husband, either on account of the
hasband falling on evil days, or their not agreeing, or from other
causes What the testator in effeet says to his son is this: “If
your sisber is not being maintained as she should be, you must
support her, you must not let her want.” Now it happens that
the lady married a gentleman of means, and is being well main-
{ained. ‘What her general rights are it is not necessary to deler-
mine. I think in my judgment it is enough to say that such
oircumstances have not arisen as to entitle the lady to ask for
this declaration. In my judgment therefore the suit fails, * * # *

1t has been said that the will is & perplesing and obscure one.
I don't think the mero fact that a suit has been brought ought
to induce me to say that the will is obscure and perplexing. For
my own part I canuot say there is any obscurity about it, and
I do not see any reason why, in dismissing tho suit, [ should
not, in accordance with the usual rule, direct the unsuccessiul
purty to pay the costs. I must dismiss the suit, and with costs
on scale No. 2.

From this decision the plaintiff appealed mainly on the
grounds that the Court ought to have held that the plaintiff was
entitled to maintenance from the estate, and ought to have fixed
the amount of maintenance, or ordored a reference as to the sum,
and given her a decree with arrears, and also to have decreed
the amount due in respect of the annuity of Rs. 5 a month ; and
that the costs ought to have been ordercd to be paid out of
the estate,
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My. Woodroffe, Siv Guvifiith Evans, and Mr. Bonnerjee for the

appellant,
Tha Advocate General (Six C. Paul) and Mr. O"Kinealy [or

Amn;isl‘lm- the respondent Bhutnath Mitter,

TOR-GGENE-
BAL OF
BeNeaL.

Mr. Pughand Mr, Evans Pugh for the Administrator-General,

Mr. Woodroffe, as to the plaintifi’s right to maintenancs, cited
the following cases ag supporting the right: Kilvington v,
Grey (1), Soames V. Martin (2), Broud v. Devan (3), Jubler v,
Jubber (%), Lall v. Robertson (5), Williamson v. Joduwell (6,
Badham v. Mee (T); and the cases of Carr v, Living (8), Stani-

Tand v. Staniland (9), Lamb v. Tames (10), and Mussoorie Bank v

Raynor (11) were distinguished ; and it was contended that the
plaintiff was ab any rate entitled to the annuity of Bs. 5 a month
which should have been secured to her by the deeres, It was
also snbmitted that the plaintiff was entitled to her costs, and the
case of Kaily Nath Naugh Chowdhry v. Chunder Noth Naugh
Chowdhry (12) was refeerod to as o the prinviple on which costs
should be given,

Mr. Bonnerjee, on the same side, pointed out that by the entive
dismissal of the suit the plaintiff had been procluded, having
regard to section 13 of the Civil Procednre Code, from over
coming forward to ask for maintenance under clauses 5 and 6 of
the will. Thore is no question that she is entitled to Rs. 5 a
month nnder the will, so thut the suit could not have been pro-
perly dismissed with costs. There should ab any rate have been
a decree for that and a doclaration veserving all fature right Lo
maintenance. As to the prineiples to be observed in the construc-
tion of Hindu wills the ocuse of Soorjeemoncy Dassee v. Deno.
bundoo Mullick (13) was referred to. The right to maintenance
does not depond on her living in the family-house, and it was
impossible, according to Hindu viows, that the father should have
contemplated his daughter remaining ummarried. Costs shonld

(1) 10 §im.,, 293. (8) L. R, 13.0Ch. D, 564,
(2) 10 Sim, 287, (") 1 Russ. and M., 631
(3) 1 Russ, 511, note. (8) 28 Beay., 644,

4y 9 Sim., 503. (9) 84 Beav., 536.

(5) 4 DeGex. M. and G, 781, (10) L. R, 6. Ch, 597.
‘ (11y L L. R, 4 AL, 500; L. R, ¢ I A, 70.
(12) LL R,8Cule, 378 (392). (13} 6 Moo, I A, 620 (550).
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he paid out of the estate, the plaintiff being entitled to ask for 1894
the construction of the will, and such construction being doubtful Napavan:

Dast
and obsewre.

The Advocate General for the respondent Bhmtuath Mitter.— Amu:}smA-
Tho annuity of Rs. 5 & month bad been paid up to the date r?ﬁf‘(";ﬁr
of the suit, so thero was no need tomake a decree as to that, BsneaL,
Tt was not necessary Lo secure it to the plaintiff, that being alrcady
sufficiontly done by the will~see Greender Chunder Ghose v.
Mackintosh (1).  As to maintenance, there is no right to have
any specific sum allotbed to her as tho plainiiff asks. If she were
nobproperly maintained otherwise, she would have a right to go back

to her father’s house ~Shama Churn Sircar’s Hindu Law, 1878,
p. 611, where it is said that this is conformable to the Dayabhaga,
A danghter living away from her father for no sufficient reason is
not entitled to maintenance —Iluta Shivatri v, luta Narayanna
Nambudri (2) 3 Colebrooke’s Digest, Vol. 8, p. 5 She must be
a member of the household for the time being ; it cannot be that
if she goes away she is entitled to be muintained.

- The following were also roferred to us to maintenance : Bhuita-
chaxj’’s Tagore Luw Lectures, “Joint Hindu Family,” pp. 368
369 ; Dayabhaga, Chapter X1, section 1, articles 22, 23 ; Mayne’s
Hindu Taw, 5th edition, paras. 408, 417 ; Strange’s Hindu Law,

0. 171 Chandva Bhagabui v, Kashinath (8); Savitribai v. Luamibaz
(4)y Glokibai v. Lakhmidas Khimji (5). The right to maintenance
deponds on the requirements of the person named,. As to there .
being a trast for maintenance— Seott v. Koy (6); Bowden v. Laing
(15 Carr v, Living (8) ; Staniland v Staniland (9) ; Massey v
Massey (10) ; Lewin on Trusls, 9th edition, p. 145, were referrod
to, to show there was no procatory trust, Amnstrong v. Clavering
(11) 5 Muhomed Shamsool Hoda v. Shewakram (12), and Williams
on Executors, p, 1812, were also cited.

Mr, O’Kinealy on the same side.—~The plaintiff has no right
to have a sum set apart forher maintenance, but only a right

(1) LL. R, 4 Calc., 807. (7) 14 Sim., 113,

(2) 1 Med, 872, (8) 28 Boav., 644,

(3) 2 Bow., 341. (9) 34 Beav., 536.

(4) Bom, 584, (10) W. N. (1878), 76.

(5) 1. L. R, 14 Bom, 400 (496). (11) 27 Boav., 226.
(%) 8D Beav., 201, (12) 14 B.L. R, 226, T, R, 2L A, 7.
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to bo supported { “support ” is the word used) if it were necessary,
and it i not necessary. As to costs, where a suit is unnecessary the
plaintiff most pay costs up to tiial--Fane v. Fune (1), Hore the
arrears of the annuity hud been paid when the plaintiff sued,
Coggan v. Allen (2) gives the general rule as to costs,  Merlin v,
Blagrave (8), Dyson v. Phillips (4), and Olark v. Henry 5,
were also referred to.

Mr. Pugh for the Administrator-General submitted he wag
not liable, having made over all the property to the defendant
Bhutnath as directed by tho will. The Administrator-Genern]
was not hound to givo a conveyance, and Bhutnath is now in just
as good a position as if a conveyance were granted. The Ag-
ministrator-General is entitled to his costs.

Mr. Woodrofe in reply.

The following judgments were delivered by the Court (PEris-
nay, CJ., and Prinsep and TREVELYAN, JJ)

Prixsee, J.—The plaintiff is one of the daughters of the tes-
tator Judunath Mitker, deceased, and at his death was about ten
years of age and unmarried. The other daughter had heen mar-
ried to a man of means. There was also a minor son aged about
four years. Probate of the will was obtained by the Adminis-
trafor-General on 22nd February 1877, and he administered the .
estate until the son, Bhutnath Mitter, came of age.

The plaintiff now asks to have the will construed by the Court
and the rights of all parties under it declared. She also asks
for payment of all arrears of maiutenance due to her out of the
cstate, and for security for prompt payment in the future, and -
that for this purpose tho necessary enquiries may be made, Last-
ly, sho asks that the estate may bo adininistered under orders of .
this Court.

In respect of the plaintiff the will gives her an annuity of Rs. §
per month for her natural life. About this thore is no dispute,
and 1t is also clent that the arrears due to the plaintiff on account
of this annuity up to 20th November 1892 were paid hbofors this
suit was bronght on 4th January following.

(1) L. R, 15 Ch, D,, 228 (8) 25 Beav,, 125.
2) L. R,,.23 Ch. D, 101, 4) 10 I, L. 0., 624
() L. R, 6 Ch D, 588,
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The only muabters in dispute are whether the plaintiff is ander
the sixth paragraph of the will entitled to any fusther allowance
a5 maintenance, and, if so, in what amount,
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Tn the fourth paragraph of the will provision is made for tho Apmmsrna-

marriage of the plaintiff, which has taken place,

Paragraphs 5th and 6th contain the following directions: (sce
paragraphs 5 and 6, ante pp. 684, 635)

It is unnecessary to recife the conditions and limitations,
hecause they do not affect the present case, except in so far as
they show that on the death of the son Bhutnath willont issue,
and before attaining majority, the residuary estate was to be
divided equally hetwoon the marvied and anmarried danghiers,
sabject to the payment of the annuitics mentioned in the previous
part of the will.

The learned Judge in the Court of first instance bas found
that the intention of the testator was to impose ““no obligalion on
the son Bhutnath Mitter to maintain the sister in any and every
case,” but “ to provide for the contingency of the daumghter not
being maintained by her husband on accouni of the husband
falling on evil days, or their not agrecing, or from other cause,” and
that as she has “married a gentleman of means and is being
well maintained,” it i3 not nccessary to determine what her
general rights are, the circumstances entitling her to such a
declaration not having arisen. Tho suit was accordingly dis-
missed with costs payable by the plainiiff,

In appeal it is contended that the plaintiff is entitled to a decree
for the arrears due on her annuity under paragraph 2, clause () of the
will, and to further maintenance under paragraph 6 ; (hat the amotnt
50 payable should have been ascertained and fixed ; that she was enti-
tled to a construction of the will, and consequently that the suit
should not have been dismissed with costs, as the costs should in
mny ease be borne by the estate. It is also contondoed.that under
the will the Administrator-Gteneral should not have made over the
estate to Bhutnath Mitter oxcepb by a rogululy esecuted convey-
ance, in which the frust of maintaining the plaintiff should have
been recited and secured.

The question thoreforo really at issueis whether the plaintiff was
enlitled to any separate maintenance by a specific sum of money.

TOR-GEN -
RAL OF
BrNgAw,
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* 1894 The testator was a Hindu gentloman, and the will was drawn
“Naravay: UP by a well-known Ilindn atlorney of this Con vk, s0 that, in en-

Dast  deavouring to ascertain the intention of the testator, we must
ADMH?fSTRA- assume that, unless anything be shown to the contrary from the
TOR-GENE- gyppass terms of the will, it was his object to 1)10v1de for the fami-
é‘g;ai,, ly in accordanee with the well-known principles of that law, The
plaintiff, his youhgest danghter, was approaching the marriagealle
age. Accordingly, as already stafed, provision is made for that event,
There is nothing to show that any arrangements had heen mado, or
even that proposals hiad heen made lor a snitable husband. Itis
stated that, if the case had gone for trial, some avidence would have
been fortheoming, bul 1 observe that in hier appeal the plaintiff
has not asked for a remand for this purpose, but she has heen con-
tented to abide by the case as presented by the record. We must,
therefore, tuke it that the testator was ignorant what wore the
means of the gentleman to whom his younger daughter was to be
married. He provided for hor during life by an annuity of Rs. 5
per month, and he further directed that during the minority
of his son & certain sum (Rs. 225) should monthly be applied to
the maintenance and education of his son and to the support of
that daughter and such other persons as at the time of his will
lived in his house and were supported at his expense, and ho
further divected that the surplus should be invested in Govemment
securitios for the benefit of his son.

The object of this, I take it, was to maintain tho members of Lis
family in his family dwelling-house after his deathas during his
life, and certainly nof to give any mombers of that family a rvight
to any separate allowance, if he or she chose toreside elsewhere.
This sum was fixed and provision was also made for any surplus
that might accrue.  Bub it is slated that under Hindu law a person
entitled to maintenance is not bound to reside with the family, and
is entitled to 4 separate allowance, if he or she may profer to live
elsewhere, However this may be, this does not appear to have
been in the contemplation of thoe {cstator so far as this part of his
will is concerned. The object was to preserve the family and
bousehold as they were at that fime But this part of the will
relates only to tho time of the minority of s son, the residuary
Jogatee, who has now cowme of age, so that the following paragraph (6)
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has comte into operation. That paragraph dirccts the execufor and
trustee appointed by the Adminisirator-General to make over and
convey the estate to the son, subject nevertheless to the trust of main-
faining the said daughter, the plaintiff, referved to in the preceding
paragraph. The paragraph cannot in my opinion be read apart from
paragraph 5. It appears to me that “the trust of maintaining
wy said daughter” in paragraph6 refer to the objection imposed
by paragraph 5, and that the objoct of this provision is fo ensure
for her the same rights and privileges aftor the majority of the
son as were provided for her during bis minority. It was never
in contemplation of the testator that the style of his family
dwelling-house should be reduced, but that a home should always
be open to his daughter whenover she might require it. To
provide against want she had already been given an annuity of
Rs. 5 per month. Tho trust created by paragraph 6 is in my opinion
morely & revival of that created by paragraph b which expired on
the son’s attaining majority ; on her marriage the plaintiff would in
strict law be entitled to nothing out of her father’s estate. She
would practically cease to be a member of that family in regard
to maintenance, and have such claims only on her husband. 1t
is only when a daughter, such as the plaintiff, is reduced to poverty
that she has a claim to be supported by her father’s family.

v The plaintiff admittedly is far from being in such a condition.
Consequently it was not in contemplation of her father, o Hindu,
thab she should under any circumstances receive & separate allow-
ance from his estate to the reduction of the means of his son, the
residuary legatee. I understand the provision in paragraph 6 as
conferring no separate rights ou the daughter to be separately
mainfoined, and there seems to be no indication why in suelt
respeets hie should be inclined to treat her differently from her
eldor sister, who had married a husband iu easy circumstances
during the testator’s lifetime. The annuity of Rs. 5 per month, and
the fact that on the doath of the residuary legatee, the son,
without issne, or during minority, the estate was to be equally
divided botwoen the two duughters, subject to the payment of the
annuities (and herc 1 may obgerve no mention is made of fhe
t]rust of muintaining the younger daughter) suffciently shows
this,

49
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For these reasons Lam of opinion that the piajntiﬁ is not entje
tled, under paragraph 6 of the will, to anylhing by way of a separate
allowance for maintenance. I am however of epinion that she ig
entitled to a deerse for the amount of her monthly annuity from

ro-Grye- the fast day of payment, 20th November. It does net however

RAL OF
BayaaL,

appear that she has ever demanded this from the defendant, and
therofore she is entitled only to that amounts

On consideration I think that the construction of this will i
not so difficult as to have required the assistance of this Court,
and therefore it is noba case where the estate should hear the
costs, '

The plaintiff is entiiled to & docree for Rs. 5, the arrears of
mainlenance and to nothing else. In that respeet the decree of
ihe lower Court will be altored, Apart from that alteration the
appeal is dismissed with costs on scale No, 2.

TrEvELYAN, J~—The real quostion in this case is as {o the
meaning of the words “ subject nevertheless to the trust of main-
taining my said danghter.” These words, there is no douht, create
o trust, but the dispute isas to the nature of the trust which they
create. The plaintiff contends that under these words she is entitl-
ed to receive from the estate, which was her father’s, a sum of
money sufficient for tho purpose of providing her with food, lodg-
ing and raiment, irrespeciive of whether she has other means of pro-
viding herself with those necessities of life. On the other hand, the
Administrator-Gleneral and Ler brother contend that she is only
enlitled to bo so provided when she is otherwise unprovided
for, : ‘

Referenee was made by hoth sides to the terms of the 5th clause
of the. will. That clause provides for the period of the minority
of Bhuinath Mitter, and only for that period. The words
“support of my said danghter” in the 5th clanse are, I think,
squivalent to the words “ maintaining my said daughter ” in the
6th. The extent of the maintenance and the conditions, if any;
uuder which if should operate, were intended to be the same in
both clamses,

Whatever “ subject to the trugt” means, subject to the said

trust, or subject to another trust, the words used are 5o sinilaras to
beinlended to convey a similar meaning. ‘
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There is no reason why there should be any difference between 1804
the two periods. The quostion still remains asto whab the testator ™ Nimavant
meant by *support ” or “ maintaining.” DA.sx

(ounsel for the appellant relied upon the circumstance that the Apxi NISI‘RA—
Eth clause would extend to a period when the testator must have ”;i;f EO}ITE'
known that his daughter would be married, and of this thers isno BrENGAL-
doubt. No Bengali Kayasth would contemplate his daughter
being unmarried after she had attained the age of puberty, As
this gir] was twenty-four years old when her brother eame of age,
her father must have known that she would certainly be married
before hor brother attained his majority.

This circumstance makes no difference in the construction. If
the defendant’s contention be correet the father might have equally
wished to provide for his daughter inthe case of her becoming
destitute during her brother’s minority as after it.  For eleven or
twelve at least of the years covered by the 5th paragraph she
would be married and subject to the same chances and conditions
as during the subsequent period.

I think it is oloar that the testator meant tho same thing in
the 5th and 6th paragraphs of the will. The question is what
he meant.

As far as I can see o Hindu testator, or settlor, in providing for
the maintenance of a child or other person, would mean exactly
the same as an English testator, or settlor, would by a similar pro-
vision, I can see no reason for any difference. If there be any, I
should think it the more likely that the Hindu father would be
the less inclined of the two to give his daughter an annual pro-
vision of food and rainent irrespective of her necessities, and thus
make her a burden upon his sons. When a Hindu girl marries,
she completely ceases to have anything to do with her father
and his family. She becomes one with hor husband and belongs to
bis family. Counsel {or the respondents has contended that under
the Bengal school of Hinda law, a dostitute daughter is entitled
to maintenance, This right is denied by Counsel for the appellant.

If this right does not exist the case is hrought the nearer fo
that of an BEnglish father and daughter. I think that a provision
of this kind in the will of a Hindu means the same as, or at any
tate not more than, a similar provision in the will of an English~
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man, We have been referred to several Inglish authorities o
that subject, and amongst them I can find no case wherein a pro
vision for the maintenance of A being charged on a gift to B pro-
vision has been allowed irrespective of the wantsof A. Thape is,
however, some authority to tho contrary. In Lewin on Trusts, 8th
edition, p. 189, we find : * It can hardly be maintained, on the one
hand, that when a child has attained majority, and is fairly Jaunch-
ed into the world, and is making & livelihood, the trust is to
continue ; and, on the other hund, if a ckild be willing to remain
ot home, and no reasonable objection can be made to it, the person
hound by the trust cannot refuse maintenance on the mere ground
that the child has attained twenty-one, that age being in England
the age of majority.

In Carr v. Living (1), the Master of the Rolls says: “The
view I tako of theso cases, allhough 1 do not know whether it
has been decided, is this : Whore property is given to a wife
for tho support of herself and children, it is paid to her for the
benefit of herself and children, and the Court does nob inguire
how it is applied, mnless the children are mot supported
at all. DBut where the children are otherwise provided for,
and do not require support or maintenance, they are uot
entitled to complain that they do not receive a portion of the fund
which is not required for their maintenance, education and sup-
port.” In Thorp v. Owen (2), although the point did not arise, the
observations of the Vice-Chancollor at p, 613 of the report pointin
the same direction, So do the observations of the Master of the Rolls
in Seoit v. Key (8) at p. 293 of the veport. Broad v. Bevan (4),
which was relied upon by the appellant, has nothing to do with the
question.  All that was asked for there by Counsel wasa reference
to the Master, who, “taking into acconnt the cireumstances of Ann,
will determine what provision for her will answer tho intention of
the testator.” I would accordingly hold that the trust for maintsn-
ance in this caso is only intended toapply in the cvent of the
daughter heing otherwise unprovided for.

The plaintiff does not make any such case here, so her claim to
maintenance fails, ‘

(1) 28 Beav., 644 (647.) (8) 35 Boav.,, 201 (298.)
(2) 2 Hare, 607 (613.) (4 1 Rugs,, 511,
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The plaintiff las also contended that she is entitled to require 1894
the Administrator-General to execute a conveyance fo Bhutmath "y Fiwr
Mitter. Blutnath might be entitled to require such a convey-  Dast
anco bo he exceuted, but [ cannotsee how the plaintiff could require ADMI;’fsTR A
such conveyance, or would be in any way injured by the absence “;‘ZS%’[‘DL
of such a conveyance. In the absenco of authority I decline Bewear.
to hold that any such conveyance can be enforced by the plaintiff.

I agree with Mr, Justice Frinsep as to the form of the decreo
which we should make.

Prrarray, O J—For the reasons given by the olher two
Jearned Judges who heard Uhis appeal [ agree in the conclusions
at which they have arrived,

Attorneys for tho appellant : Messrs. Dignam, Robinson ¢*

Bparkes. \
Attorney for the respondents: Babu Gonesh Chunder Chunder.

J. V. W,

TESTAMENTARY JOURISDICTION.
Before My Justice Sale,
In Toe coops or KAMINGYMONRY BEWAH (Dectasep.) 1804

Probute—Revocution of Probate—Interest entitling person to apply for revoea. SPrit 2%
tion—Hindy Law-—Inheritance—Succession to property of degraded and ’
ouleaste woman~Right of her husband's family in her property acquired
while degraded.

In an application for revocution of probate of the will of K, which had

been granted to D, it appeared that X was a Hindu widow who many years

ago left her lusband’s family dwelling-louse and became a woman of the

town ; that she had lived wnder the protection of D for 85 years ; that

when she come to D, she had mno property, but that all the property she

left had been acquired by her while in a degraded and outcaste stato.

Held, ihat the applicant,as her husband’s sister’s son, had no inferest in

her estate entitling him to maintain the application,

The general role, that the tie of kindred between s woman's natural

family and Lierself censes when she becomes degraded and an outcaste, applics

with even greater force s between her and {he members of her hughand’s '

family, Those members therefore have no right of inheritance in properly

aequired by 2 women whe leaves her husband's family and becomes degraded.

I this matter an application was made by Mr. Chowdfry
for arule on the petition of one Hem Chunder Dass, which alleged



