
of the monies duo, tlio amount dopositcd islaoiild bo doducted 1894 
and that execution of tiie doei’ee sliould proceeJ fov tlia talancc. yTALKAnTr"

After tilting fin'tbor evidence tlie Sulordinate Judge came ^ 
to the conclusion that the money v̂as not payablo quarterly iCtTNDii 
but yeiijdy, and theroforo that tlio iilaiiitiff was not entitled CHowmiRT. 
to interest, and he altovcd the docroo of the ¥u nsif by dis­
allowing interest, but ho did not intei’fero with the order ibr 
costs.

It  is contended hero, in second appeal, that tho only course 
for the Siibordiuafco Judge was to dismiss the suit, and we think 
that was the proper courso for him to follow, as the rent 
deposited under section G1 operated as an acquittance. It is 
further contended hero that tho suit mast be dismissed with 
costs. Tho ordinary rule is that the person who is to blame 
fov the litigation should pay the costs. It  is found that tho 
defendant was not to blame, and there is no reason why he 
should not get his costs. Tho decrees of tho lower Courts 
will be set aside and plaintiffe’ suit dismissed with costs in all the 
Courts.

It is found that tho rent for the throa quarters of 1297 
was not due. Therefore tho suit in respect of that is promat-ure, 
and as the rent for this period is in deposit it is not necessary 
to make any order as to that.

Jp p e a l  ailoim L
J .  V.  w .

APPEAL FROM ORIGINAL CIVIL.
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Be/oK /Sir W. Gomi' Potheram, Kni/jiU, GIm /  JuMice, i)fr. Ju ilice  F r 'm ep  

and Mr. Justiee Treve.hjmi.

N ABAYANI D A SI (Pi.ArNTiPif) w. A D M TN ISTR A TO R -G EN EEA L OF

- B E N G A L  AND OTUERS (Pei'ENDAIvTC).* J la r e h U .

Hindu Law — W ill— Construction o f  WiU— Eh/M  of chughie.r to muinienanne, ■ •

afier her marriage— Married dimyhters in good circimistances— Tricst 

fo r  tnaintenance— Costs,

A Hindu testator, a fter mnldng the Ailininistratoi-Geiieral o f Bengal 

excButor and trnsteo o f Ms will, luid giving his dauglitar an annuity o f Rs. 5 

a  month for hor life , providod for tho payment to 0 .  C. B .,  'wlioni he consti-

*■ Original Civil Appeal No. 33 of 1893, in Suit No, 0 of 1893
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1 8 9 4  titiited tlie guiinliaii of his daughter and o f his only son during their minority,

_____ _________of flie sum of Ils. 225 “ monthly and ovary m onili for tho maintenance and

ediieation o f  my said son and tlio support o f m y said daughter and such

II ’ other persons as live in my house and are supported at m y expenso,” and
AraiiNisTBA- further provided that all “ th e  resi<lue o f m y estate, moveable and innnoveaUe,
tor-Gen e- uocmiiulntions and additions ’’ should be oouvoyed to  his son on his

B e HSaL  attiiining luajority, “ subject noveriliolesa to the trust o f maintaining iny said
daughlor,” The daughter had married a man o f moans and did not need any 

mainteuanoe. H eld, iu a suit by the daughter for a construction o f the will 

and for a speuifio sura to  tie act apart for her maintenance, th at the plaintifi 

was not entitled to anything by way o f a separate allowance fo r maintenance ; 

she was only entitled under tlio will (apart from  her annuity o f Es. 6 a month) 

to lie provided for in case she were otherwise unprovided for.

Where the constraetion o f a will was not so difficult as to have required 

the assistance o f the Court, it was hold to bo not a case where the estate 

Hhould bear the costs. The suit was therefore disniiaaed with i

A ppeal  from a decision of Norris, J . ,  dated 7th July  1893. 
Suit bi’oughfc on 4tli January 1893 for the construction of 

the will of one JuJunath Mitter, the provisions o f  which, so 
far as they aro material to this report, were as follows: —

“ This is the last will and testament o f mo, Judunath M itter, o f Aheere- 

tollah Street iu the Town o f Oaloutta, land-holder. I  give the whole of 

m y moveable and immoveable estate to the Administrator-General o f Bengal 

fo r the time beiuy, whom I  appoint executor and trustee o f  this my will 

upon the trusts following, that is to say ;—

“ Pirstltj, to pay iny debts, funeral and testamentary expenses.

“ Seeondlij, to pay out o f tlio income o f my estate the following annuities ; 

(rl) to ray youngest rlauglitor, Narayani Da,si, during' lior iiatural life, Es. 8 per 

month, tbo siirae to be paid to her guardian liereinafter appointed dxu'hig 

her minority.

“ Fourthly, to pay to Babu Sopal Ohuiider Bose, the husband o f my elder 

daughter, Srimati Nobinlcali Dasi (wliom I  appoint guardian o f the persons 

of my only infant son, Bhutnath Mitter, and m y younger daughter, Srimati 

Narayani Dasi, who is also an infant) the sum of B s . 2,500 upon the 

marriage o f the said Srimati Narayani Dasi fo r the expenses o f suuh marriage, 

and I  direct that she is to have all the personal ornaments le ft by my lato 
wife Srimati Kisto Babincy Dasi deceased.

“ Fijthly, to pay out o f the income o f my estate to the said Gopal Olrander 
Bose, or to such other person or persons as he may by writing under his 

hand appoint m guardian in succession to, or association with, or substilulion 

of, himself during the minority o f m y said infant son Bhutnath Mitter, the 

sum of B s . 5125 monthly and every mouth for the maintenance and education 

o f my said son, and the support o f my said daughter, and such other persons



as now live iu my hoiiao ami are siippoi ted at iiiy cxpeiiac, anil to  inyest the ig O i 

surplus in Govovnuiout securities fo r tlio bciioiit o f niy said eon. ~ N r ”AY— ~
“ SixtJih/, to  m ake over and con voy th e rest and residue o f  m y  esta te , 

iiioveable and iniiuovaable, w ith a ll aecitm iilal ions and additions, to tli6  said  v. 
Elin taatli Mittev and lus lieivs on liis  atta in in g  m a jo rity , an b ject nev crtlio less A d m io ts tr a -  
to the trnst o f m ain tain ing  m y  sa id  daughter, and th e  paym ent o f tlio  annuities qp ' '
hereinbefore inentionod and s u b je c t  also to  tlio fo llo w in g  eonditious and lim it-  B e n g a l .  
ations th at is to  say  ;— ‘ I n  ease th e said B liu tn a th  M ittor shoukl die w ith ­
out issue and b efo re  atta in in g  m a jo r ity  I  d irect th a t m y  residuary estate 

shall pass to m y  said  tw o daughters and th eir b e irs  abaokitely iu eq u al shares 
subject to  the pay m en t o f th e  said  aunnitios.— D ated  20th November 1876,’ ”

The facts of tlio case are snfficicntly stated in the judgment 
appealed from, wbieb, so far as is luaterial, was as follows:—

N o e w S, J . —“  This snit is brought for the construction of the 
will of one Jndnnatli Mittor, who died ou 21st J^oveiuber 1876,
The will was prepared in the oftico of a well-known attorney 
practising in this Coart and was exeouted by the testator on the 
day before his death.

“ The testator died, leaving two daughters, Nobinkali Dasi tlieu 
and now the wife of the defendant Gopal Ohnnder Eose ; the 
plaintiff then iiuniarriod, now the wife of Jeebun Kristo Ghose, 
iiml an only son, the defendant Bhntnath Mitter, then about 
fonr years old.

“ The will is in these terms (see ante pp. 6'81, G85.)

“ The plaintiff alleges tliat probate of tiie will was granted to 
the Ailministralor-General in Febi'uai'y 1877 ; that it was only 
in the early part of the year 1887 that she beoaine aware that 
the will contained any provisions for her benefit; that she made 
infjiiirics from the defendant Gopal Ghunder Bose, and he then 
informed her that a legacy of Rs. 5 a month was given to her by 
her father’s will ; that she never received any payment whatever 
in respect of the legacy until Doconiber 1892 when she received 
from the Administrator-General the sura of Rs. 960 in respect 
of the arrears of the legacy,

I  may take it that Rs. SCO was practically a payment in full 
from the testator’s death till this suit was brought, The plaint 
further alleges that iu August 1892 the defendant Blutnatli 
Mitter informed the plaintiff that ho was ready to take over the 
estate of his father from the Admiaistrator-General, and that
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1891 the AdininisLratoi’-General, boforo tninsferring the estate to Mm 
required a letter from liev aud her husband to the effect tliat she 

D asi ^ould look to tlie defendant Bhutnath Mitter, and not to the 
A d h im is tra -  ^flmiuistrator-Gfenoral, for payment of the legacy of Ks. 5 a 

tor-Gene- jyiQ̂ th and the arrears thereof.

BENau. “ The plaint further alleges that disputes and diffeveneeg 
have arisen between the plaintiff and the defendants respecting 
the true construction of the will, and this suit is now brought 
for construction of the -will, and if necessary for admiuistratiou. 
Various accounts are asked for ; and what the plaintiil snbslan- 
tially asks is, that nnder the Gih olanse of the -will she may be 
doclared entitled, as of right, to maintenance out of her father’s 
estate; and she prays for a declaration to that effect, and she 
asks for an enquiry by an officer of the Court, and to have au 
account taken, of what sum is necessary for her maintenance and, 
if  necessary, to have a sum set apart to meet the sum reported 
to ho sufficient.

“ It is not disputed that she is entitled to the sum of Rs. 5 
a month, but it is argued that she is not entitled to a declaration 
as a hoiui fide offer has been made to secure that sum. _

“ in  the 4th clause of the will the testator intended to pro­
vide for the plaintiff’s marriage, and to that end directs that 
Bs. 2,500 should be paid to Gopal Ghnnder Bose to meet tlie 
marriage expenses. Whether the plaintiff’s father negociated 
her marriage or know to whom she was going to be married, 
or whether he did not know, or whether Gopal Ohunder Bose 
carried out the negotiation, does not appear, nor does it matter.

“ Then in the 5th clause of the will, so far as it relates to 
the plaintiff, the testator makes provision for the interval between 
his decease and the plaintiff’s being given in marriage, aud the 
further period during which the girl would not bo permanently 
residing with her husband, but would be making visits to her 
father’s house before she took up her abode with her husband. 
That was the object of the 5th clause. I t  directs the Adminis- 
ti'ator-Greneral to pay Es. 225 a month to Gopal Ohunder Bose, 
and Gopal Ohunder Bose having been appointed guardian of 
the two children is directed how to employ the E s . ' 225 a 
month.

686 'i'HE INDIAN LAW KEPOETS. [VOI,. XXL



“ Tlio difficulty has arisen from the presence of tlie Cth clause, 1894 
ffliicli directs the executor iind trustee to convey the estate to NAiuyAm 
Bhutnath Mitter on his attahiing majority, subject nevertholeiis D̂ ai 
to the trust of maintaining his daughter, the plaintiff, and the administra- 
payment of the annuities mentioned. The sole ditHcnlty arises 
in the construction of the words “ subject nsTortlieless to the Bbnqal. 
trust of maintaining my said daughter.” Does the sou take 
the estate clothed with the obligation in any and every case to 
maintain his sister, or to do so under certain circumstances only ?

“ I  am of opinion that there is no obligation on the son to main­
tain his sister in any and every case. What I  think the testator 
meant to do was to provide for the contingency of his daughter 
not being maintained by her husband, either on account of the 
husband falling on evil dajs, or their not agreeing, or from other 
cause. What the testator in effcct says to his son is th is : “ I f  
yonr sister is not being maintained as she should be, you must 
support her, you must not let her want.” Now it happens that 
the lady married a gentleman of moans, and is being well main­
tained. What her general rights are it is not necessary to deter­
mine. I  think in my judgment it is enough to gay that such 
circumstances have not arisen as to entitle the lady to ask for 
this declaration. In my judgment therefore the suit fails. *  * * *

It has been said that the will is a perplexing and obscure one.
I  don’t think the mere fact that a suit has been brought ought 
to induce me to say that tho will is obscure and perplexing. Jo r  
my own part I  ca«not say there is any ohsouriij about it, and 
I  do not see any reason why, in dismissing tho suit, I  should 
not, in accordance with the usual rnlo, direct tho unsuccessful 
party to pay the costs. I  must dismiss the suit, and with costs 
on scale No. 2.”

From this decision the plaintiff appealed mainly on tho 
grounds that the Court ought to have hold that the plaintiff was 
entitled to maintenance from the estate, and ought to have fixed 
the amount of maintenance, or ordered a reference as to the sum, 
and given her a decree with arrears, and also to have decreed 
the amount due in respect of the annuity of Rs. 5 a month ; and 
that the costs ought to have been ordered to be paid out of 
the estate.
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1894 Mr. Wooilroffe, Sir Griffdh Em ns, iiuJ B r̂. Bonnerjee for tlie

^\'he xlcZuoMî  C. Paul) and Mr. O'Kiimhi for
ATOiim-fcheresponJontlMuto^^
tqr-Gese- Mr. Pugh and Mv. Evans Pugh for the A.dmmisti'ator-G0Tieral.

BmsaI Mr. Woodroffe,as to tlie plaintiff’s right to maintenance, cited
tlie following cases as supporting tlie rig h t: Kihhigian. v. 
Gvey (1), SoOTiwv. Martin {%), Broad v. Devan {Z), Jiihber v. 
Juhher ( i) ,  I h l l  v, Robertson (5), Williamson v. Jodwell (6), 
Badliam  v. Uee (7 ); and the cases of Carr v. Living (8), Stani- 
land V. Staniland (9), Lamb v. Eames (10), and Alussoorie Hank ?• 
Rmjnov (U ) were distinguished ; and it was contended that the 
plaintiff was at any rate entitled to the annuity of Rs. 5 a month 
wbicli sbonld have been secured to her by the decree. I t  was 
also snbmitted that the plaintiff was entitled to her costs, and the 
case of Kady ^cilh Nangh Chomlhnj v. Clim der Nath Nmiijh 
Choiodhnj (12) was rei'ei-red to as to the prinuiple on which costs 
should be given.

Mr. Bonnerjee, on the same side, pointed out that by the entire 
dismissal of the suit the plaintiif had boon procliided, having 
regard to section 13 of the Civil rrocodiiro Code, from over 
coining forward to ask for maintenance under clauses 5 and 6 of 
tUe will. There is no question that she is entitled to Rs, 5 a 
month under the will, so that the siufc could not have been pro­
perly dismissed with costs. There should at any rate have been 
a d e c r e e  for that and a declaration reserving all future right to 
maintenance. As to the principles to be observed in the construc­
tion of Hinda wills the oiise of Saovjeemono)/ Dassee v. Beno. 
hundoo UulUch (13) was referred to. The ris l̂it to niaintenance 
does not depend on her living in the family-hoitse, and it was 
impossible, according to Hindu views, that th<j lather should have 
contemplated his daughter remaining unmarried. Costs should

(1 ) 10 Sim,, 293. (0) L . R ,, 13 . Oli. D., 5G4.

(2 ) 10 Sim,, 287. (7 ) 1 Euss. aud M., 631.

(3) 1 Russ., 511, note. (8 )  28 Beav., 644.

(4 ) 9 Sim., 503, (9 )  34 Beav., 536.

(5 )  4 DeGcx. M. and G,, 781. (1 0 ) L . K,, 6. O L, 697.

(11) L  L , R., 4  A ll, 600 ; L . R ., 9 L  A., 70.

(12 ) L  L, E ., 8 O a k , 378 (.392), (1 3 )  6 Moo., L  A,, 52G (550),
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be paid out of the estate, the pkinliff being entitled to ask for 1894 
{lie construction of the w ill, and such consticction being doubtful Nabayani 

and obsGLtro.
The Advocate General for the respondent Bluitn.ath Mitter.—  AmmisnA- 

Tho annuity of Ks. 5 a month bad been paid up to the date 
of the suit, so there was no need to inahe a decree as to that. Bbnsal.
It was not necessary to secure it to the plaintifp, that being already 
suffiuiently done by the will— see Greender ChimleT Ghose v.
Maclilnlosh (1). As to inaintenancc, there is no right to have 
any spcoific sum allotted to her as the plainlift' asks. I f  sho were 
notpvoporly maintained otherwise, she would have a right to go back 
to her father’s house-Shiima Cluirn Sircar’s Hindu Law, 1878, 
p. Gll, where it is said that this is conformable to the Dayabhaga.
A daughter living away from her father for no siilEcient reason is 
lint entitled to maintenaiioe — Ilata <S himtri v. Ik ita  Bam yanna  
Namljudri ( 2 j ; Golehivoke’s Digest, Vol. 3, p. 5. She must ho 
a inemher of the household for the time being ; it cannot bo that 
if she goes away she is exatitled to be maintained.

• The following were also referred to as to maintenance ; Bluitta- 
charji’s Tagore Law Lectures, “ Joint Hindu Family,” pp. 36S 
369 ; Dayabhaga, Chapter X I, section 1, articles 22, 23 ; Mayne’s 
Hindu Law, 5th edition, paras. 408, 417 ; Strange’s Hindu Law, 
p. 171; Chmdra Bhagahai v, Kashinath (3); Saviiribai v. Lvsimihai 
(4); Gokibai v. Lakhinidas Khiinji (5). The right to mainteaance 
depeuds on the requii’ements of the person named,, As to there . 
being a trust for maintenance— ScoJt v. Keij (6 ); Bowden v. Laing
(7 ); Garr v. Living (8) ; Btanilarui v Slaniland (9) ; Masmj v- 
Masseu (10 ); Lewin on Trusts, 9th edition, p. were referred 
to, to show there was no precatory trust. Arnistmig v. Clavenng
(11) ; Mahomed Sliainsool B oda  v. Shewakram (12), and Williams 
on Executors, p. 1812, were also cited.

Mr. O’liineahj on the same side.—The plaintiff has no right 
to have a sum set apart for her maintenance, but only a right

(1) L  L . E ., ,4 Calc., 897. (7 ) 14  8im., 113.
(2) 1 Mad., 372. (8 )  28 Bonv,, 644.

(3) 2 Bom., 341. (9 )  34 Beav,, 536.

(4) Bom., 684. (1 0 ) W . N. (1873), 7G.

(5) L  L . E ., 14 Bom., 400 (490 ). (1 1 ) 27 Boav., 22(j.

(0) 35 Beav., 291. (1 2 ) 14 B . L , 15., 32G ; L , B ,, 2 I, A,, 7.
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1894 to bo gupportcd ( “ support ” is llie word used) if it were neoossary, 
and it is not necessary. As to costs, where a suit is unnecessary the 
plaintiff must pay costs up to trial— v. Fane (1). Here tlie 
arrears of tlia annuity had been paid whan the plaiatifif sued

ADMiNis'rnA- , ,  . 1 , ,
tob-Gbne- Gogganv. A lkn {2 )  gives the g en era l ru le as to costs. Merlin v, 

Blagrave (3), Dyson v. Phillips (4), and CJlark v. Benrij 
were also referred  to.

Mr. Pugh for the Administrator-General submitted he \A>aa 
not liable, having made over all the property to the defendant 
Bhutnath as directed by the will. Tho Administrator-General 
was not bound to givo a conyeyance, and Bhutnath is now in jusi; 
as good a position as if a couveyanoo wore granted. The Ad­
ministrator-General is entitled to his costs.

Mr. Wooilrqfe in reply.
Tho following judgments were delivered by the Court (P bihe- 

BAM, G.J., and PEmsup and Trisvbltan, J J . )
P b ik sep , J . —The plaintiff is one o f the daughters of the tes­

tator Judunath Mitter, deceased, and at his death was about ten 
years of age and unmarried. The other daughter had been mar­
ried to a man of means. There was also a minor son aged about 
four years. Probate of the will was obtained by the Adminis­
trator-General on 22nd February 1877, and he administered the 
estate until the sou, Bhutnath Mitter, came of age.

The plaintiff now asks to have the will construed by the Court 
and the rights of all parties uador it declared. She also aslis 
for payment of all ari’ears of maintenance duo to her out of the 
estate, and for security for prompt payment in the future, and 
that for this purpose tho necessary enquiries may be made, Last­
ly, she asks that the estate may bo administered under orders of 
this Court.

In respect of the plaintiff the vfill gives her an annuity of Rs. 5 
per month for her natural life. About this there is no dispute, 
and it is also clear that the arrears due to tho plaintiff on accouut 
of this annuity up to 20th November 1892 were paid before this 
suit was brought on 4th January following.

(1 ) L . B ., 13 Oil. D,, 228. (8 )  25 Beav., 125.

(2) L . K .,.23 Gh, D,, 101. (4 ) 10 H . L . 0 ., 6 2 1

(5 ) L . l i .,  6 Gh. D., 588,
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The oBly matterti ia  disputo are wliotlier the pliiinliff is  under 1894
Iba skth paragraph of tlie will eniitlecl to any further allowance Nabayani

ns m aintenance, and, if so, in what amount. Dasi

In the fottrth paragrapli of the will provision is mado for tho A d h in j s t e a -  

inarriao'o of tho plaintiff, which has taken p i - -  tok-Gjsnb-ace. RAL OF

P aragraphs 5th and 6th contain tho following directions: (soe 
paragraphs 5 and G, ante pp. 68i, 685 )

It is nnuecessary to recite the conditions and limitations, 
because they do not affect the present caso, except in so far as 
lliey show that on the death of tho son Bhntnath without issuo, 
and before attaining majority, the residuary estate was to bo 
dwided equally between the married and un m arried  daughters, 
subject to tho payment of the annuities mentioned in the previous 
part of the will.

The learned Judge in the Court of first instance has found 
that the intention of tho testator was to impose “ no obligation on 
tlio son Bhutnath Mitter to maintain tho sister in any and every 
case,” but “ to provide for the contingency of the daughter not 
being maintained by her husband on account of the husband 
falling on evil days, or their nat agreeing, or from other cause,” and 
that as she has “ married a gentleman of means and is being 
well maintained,” it is not nocessary to determine what her 
general rights are, the circumstances entitling her to such a 
declaration not having arisen. Tho suit was accordingly dis­
missed with costs payable by the plaintiff.

In appeal it is contended that the plaintiff is entitled to a decree 
for the arrears due on her annuity under paragraph 2, clause {cl) of tlxe 
will, and to further maintenance under paragraph G ; that the amount 
so payable should have been ascertained and fixed; that .she was enti­
tled to a construetion of the will, and consequently that the suit 
should cot have been dismissed with costs, as the costs should in 
any case be borne by the estate. I t  is also contended.that under 
the will the Administrator-(ireneral should not have made over the 
estate to Bhutnath Mitfcor oxoept by a regularly esecntod convey­
ance, in which tho trust of maintaining the plaintiff should have 
been recited and secured.

The question thereforo really at issue is whether the plaintiff was 
entitled to any separate muinteuance by a specific sum of money.



r 1894 T'le testator v̂as a Hindu geutloman, and tho will was drawn
by a well-known Ilindn atiomey of tliis Oou rfc, so tliat, iu en- 

Dasi deavoining to ascertain tlie intention of the testator, wo must 
 ̂PjyjjJgTOA-assume tliat, unless anything be sliown to tho contrary from tlie 
t o r - G e j j e -  express terms of tlie will, it was liis object to provide for the fami- 
BbnoTl. ly in accordance with the woll-known principles of that law. The 

plaintiff, his youngest dau»hter, was approaching the niarriagcahlo 
age. Aocoi'dingly, as already stated, provision is made for that eyent. 
There is nothing to show that any arrangements had been made, or 
e v e n  that proposals liad been raado for a suitable husband. It is 
stilted that, if the case iiail gone for trial, some evidence would have 
been forthooming, but 1 observe that in her appeal the plaintiif 
has not asked for a remand for this purpose, but she has been con- 
tented to abide by tlio case as prosciiLed by the record. We must, 
therefore, take it that the testator was ignorant what were tlio 
means of the gentleman to whom his younger daughter was to be 
married. He provided for her during life by an annuity of Es. 5 
per montli, and he further diroe tod that during the minority 
of his son a certain sura (Rs. 225) should monthly be applied to 
the maintenance and education of his son and to the support of 
that daughter and such other }iersous as at the time of his will 
lived in his house and wero snjiported at his expense, and ho 
further directed that the surplus should be invested in Government 
securities for the benefit'of his son.

The object of this, I  take it, was to maintain the members of liis 
family in his frnuily dwelling-house after his death as during his 
life, and eertahily not t̂o give any morabers of that family a right 
to any separate allowance, if ha or she choso to reside elsewhere. 
This sum was fixed and provision wiis also made for any surplas 
that might accrue. But it is skited that midor Hindu law a person 
entitled to maintenance is not bound to rosido with the family, and 
is entitled to a separate allowance, if he or she may prefer to live 
elsewhere, However this may be, this does not appear to have 
been in the contemplation of the testator so far as this part of his 
will is concerned. The object was to preserve the family and 
household as they were at that time But this part of the will 
relates only to the time of the minority of his son, the residuary 
legatee, who has now come of age, so that the following paragraph (6j
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1894has come into operation. That paragrapb clircota the executor and 
tras'tee nppoinied by the Adrainistratoi'-Genaval to make over and 
convey the estate to tlio son, subject nevertheless to the trust of inaia- 
taiuing the said daughter, the plaintiff, referred to in the preceding 
p a r a g r a j ih .  The paragraph cannot in my opinion be read apart from b a l  of

paragraphs. I t  appears to me that “ the trust of maintaining 
ray said daughter ” in paragraph 6 refer to the objection, imposed 
by paragraph 5, and that tlie objoct of this provisioa is to ensure 
for her the same rights and privileges after the majority of the 
son as were provided for her during his minority. I t  was never 
ill couiemplatioa of the testator that the style of his family 
dwelling-house should be reduced, but that a home should always 
be open to his daughter whenever she might reqniro it. To 
provide against want she had already been given au annuity of 
Ks. 5 per month. The trust created by paragraph 6 is in ray opiuioa 
merely a revival of that creatcd by paragraph 5 whioli expired on 
the son’s attaining miijority ; on her marriage the plaintiff would in 
strict law be oiifcitled to nothing out of her fathei’g estate. She 
would practically cease to be a member of that family in regard 
to maintcuanee, and have such claims only on her husband. It  
is only when a daughter, such as the plaintiff, is reduced to poverty 
that she has a claim to be supported by her father’s family.

f The plaintiff admittedly is far from being in such, a condition. 
Consequently it was not in contemplation of her father, a Hindu, 
that she should under any circumstances receive a separate allow- 
ancfl from his estate to the reduction of the means of his son, tha 
residuary legatee. I  understand the provision in paragraph 6 as 
conferring no separate rights ou tha daughter to be separately 
maintiiiued, and there seems to be no indication why in suck 
respects he should be inclined to treat her differently from her 
elder sister, who had married a husband iu easy circumstauces 
during the testator’s lifetime. The annuity of Rs. 5 per month, and 
the fact that on the doath of the residuary legatee, the son, 
without issue, or during minority, the estate was to bo eq̂ nally 
divided between the two daughters, suhjeet to the payment o f  the 
aimuilies (and here I  may observe no mention is made of the 
trust of maintaining the younger daughter) suffioiently shows 
this,
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1894 For these reasons I  am of opinion that the plaintiff ig not enti-
■ ' tied, iinder paragraph 6 of the will, to anyiluug b j  way of a separate

allowance for naaintenance. I  am however of opinion that she is 
fliitifcled to a (leoree for the amount of her monthly anntiity from 

tob-G e n e - the last day of payment, 20th November. I t  does not however 
appear that she has ever demanded this from the defendant, and 
therefore she is entitled only to that amount.

On consideration I  think that the construction of this will is 
not so difEicult as to have required the assistance of this Court, 
and theroforo it is not a case where the estate should hear the 
costs.

The plaintiff is eulitleJ to a docree for Es. 5, the arrears of 
mainLenance and to nothing else. In that rospcet the decree of 
the lower Clourt will he altered. Apart from that alteration the 
appeal is dismissed with costs on scale No. 2.

TrvKVELYAN, J .— The real Question in this case is as to the 
meaning of the words “ subject nevertheless to the trust of main­

taining my said daughter.” These words, there is no donht, create 
a trust, tu t the dispute is as to the nature of the trnst 'which they 
create. The plaintiff oontonds that tiuder these words she is entitl­
ed to receive from the estate, which was her father’s, a sura of 
money siiiBcient for the purpose of providing her with food, lodg­
ing and raiment, irrespective of whether she has other means of pro­
viding herself with those nuoessities of life. On the othor hand, the 
Adminislrator-Qeneral and her brother contend that she is only 
entitled to be so provided when she is otherwise unprovidGd 

for.
Eeferenco was made by Ijoth sides to the terms of the 5th danse 

of the- will. That clause provides for the period of the minority 
of Bhutnath Mitter, and only for that period. The words 
“ support of my said daughter ” in the 5th clause are, I  think, 
eqnivalont to the words "  maintaining my said daughter ” in the 
6th. The extent of the maintenance and the conditions, if any* 
under which it should operate, were intended to be the same in 
both clauses.

Whatever “ subject to the trust ” means, subject to the said 
trust, or subject to another trust, the words used are so similar as to 
heinleuded to convey a similar ffleauing. -
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There is no reason why thei’o should be any difference between 1894
the two periods. The question still remains as to what the testator N a r a y a m

meant by “ support ” or “ maintaining.”

Qounsel for the appelknt relied upon the cireamstanee that the 
5th clause would extend to a period when the testator must have o f  

known that his daughter would be married, and of this there is no Behgai. 
doubt. No Bengali Kayasth would contemplate his daughter 
being unmarried after she had attained the age of puberty. As 
this girl was twenty-four years old when her brother camo of age, 
her father must have known that she would certainly be married 
before her brother attained his majority.

This circumstance makes no difference in the construction. I f  
the defendant’s contention be correct the father might have equally 
wished to provide for his daughter in the case of her becoming 
destitute during her brother’s minority as after it. For eleven or 
twelve at least of the years covered by the 5th paragraph she 
would be married and subject to the same chances and conditions 
as during the subsequent period.

I  think it is oloar that the testator meant the same thing in 
the 5th and 6th paragraphs of the will. The question is what 
he meant.

As far as I  can see a Hindu testatoi', or settlor, in providing foi* 
the maintenance of a child or other person, would mean exactly 
the same as an English testator, or settlor, would by a similar pro­
vision. I can see no reason for any difference. I f  there be any, I  
should think it the more likely that the Hindu father would be 
the less inclined of the two to give his daughter an annual pro­
vision of food and raiment irrespective of her necessities, and thus 
make her a burden upon his sons. When a Hindu girl marries, 
she completely ceases to have anything to do with her father 
and his family. She becomes one with her husband and belongs to 
his family. Counsel for the respondents has contended that nnder 
the Bengal school of Hindu law, a destitute daughter is entitled 
to maintenance. This right is denied by Counsel for the appellant.

I f  this right does not exist the case is brought tha nearer to 
that of an English father and daughter. I  think that a provision 
of this kind in the will of a Hindu means the same as, or at any 
rate not more than, a similar provision in the will of an English-
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1894 m ail. We hare been referred to several Eiio-lish auihoritles on 

Nahayani subject, and amongst them I  can find no case wherein a pro- 
D a si vision for the maintenance of A being charged on a gift to B pro- 

A d m in is t e a - ' ■vision lias been allowed irrespective of the wants of A. Thera ig, 
a'oii-GJSNE- however, some authority to tho contrary. In Lewin on Trusts, 8ih 
Bknoal, edition, p. 139, we find : “ It  can hardly be maintained, on the one 

hand, that when a child has attained majority, and is fairly la-unoh- 
ed into the world, and is making a livelihood, the trust is to 
continue ; and, on the other hand, if a child be willing to remain 
at home, and no reasonable objection can bo made to it, the person 
bound by the trust cannot refuse maintenance ou the mere ground 
that the child has attained twenty-one, that age being in England 
the age of majority.

In Carr V. Living (1), the Master of the Rolls says: “ The 
view I  tako of thoso cases, a.llhongh 1 do not know whether it 
has been decided, is this : Whore property is given to a wife 
for the support of herself and children, it is paid to her for the 
benofit of horself and children, and the Court does not inquire 
liow it is applied, imless the children are not supported 
at all. But whero the chiidron are otherwise provided for, 
and do not require support or maintenance, they are not 
entitled to complain that they do not receive a portion of the fund 
which is not required for their maintenance, education and sup­
port.” In Tkovp V. Owen (2), although the point did not arise, the 
observations of the Viee-Ohancollor at p. 613 of the report point in 
the same direction. So do the observations of tho Master of the Rolls 
in ScoU V. Key (i3) at p. 293 of the report. Broad  v. Bevan (4), 
which was relied upon by tho appellant, has nothing to do with the 
question. All that svas askod for thero by Counsel was a reference 
to tho Master, who, “ taking into account the circumstances of Ann, 
will determine what provision for her will answer tho intention of 
the testator.” I  would accordingly hold that the trust for maintan- 
ancs in this ease is only intended to apply in the event of the 
daughter being otherwise unprovided for.

The plaintiff does not make any such case hero, so her claim to 
maintenance fails.

(1 ) 28 Beav., 644  (0 4 7 .)  ( 3 )  35 Boav,, 2 9 ]  (2 9 3 .)
(2 ) 2 H arp, G07 (('.13.) (4 )  1 R ush,, 511 .
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T h e  p lain tiff lias also co n ten d ed  th a t  slie is e u title d  to  req iiiro  1894 

tho A dm in isti'a to r-G enora l to ex ecu te  a conYeyance to  J jh u tn a th  'NA[,AXANr~ 

Mittev. B k 'i tn a th  m ight; be e n title d  to  re q u ire  such  a  c o n v ey - Dasi 

fluco to be e x c o u te d ,b u t lo a n n o ts e e  how  th e  p la in tiff  cou ld  ro q u iro  Adminibtra- 

suoh conveyance, or w ould  b e  in  a n y  w ay  in ju re d  by  th e  absence
-r (1 1 I -T- RAL OP

of such a conveyance, la  the absenco of authority I  declino B b n o a d . 

to hold that any such conveyance can be enforced by the plaintifF.
I  agree wiih Mr. Justice Frinsep as to the form of the docroo 

ivhich \ye should make.

P ethdram, 0 . J . — For the reasons given by the other two 
to n ed  Ji;Jg es  who heard this appeal 1 agreu in the couclusiouss 

at which they have arrived.
Attorneys for the appellant: Messrs. Digmm, Eolinsoii <}''

Sparhs.
Attorney for the respondents: Babu Gon<3s/i Ckm der Ghximhr,

J .  V . w .
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TESTAMENTARY JURISDICTIOK
Before Mr Justice Sale.

In  t h e  g o o d s  o f  KA M IN EYM O N EY  B E W A H  (D B o m E D .)  

Pmbale—TimoeaUQn o f Prohate—Interest entitling person to ajiphj fo r  revoca- 

tion—Iliiidu Lato— liihritance—Sueoessioti to property o f  degraded awl 

miteaste im nan~-Eight o f  her husliund's fa m ily  in her property ucgiiirei 

while degraded.

Ill ail application for rcvooiit'wn o f probate o f llie will o f K ,  wliicli Imd 

been granted to D , i t  appeared that K  was a Hindu widow who niauy yoara 

ago left liei’ Imalmnd’s fam ily  dvrelliug-liouse and became a woman o f the 

tow n; tliat slie liad lived nnder llic protection oii D  for iJ5 years ; that 

■wlien she canio to D, sko liad no property, but that all the property she 

left had been acquired by her while in  a degraded and outcaste stato. 

Held, that the applicant, as her husband’s aiHter’s son, had ao interest in 

lier estate entitling him to niaiatftin the application.

The general rule, that the tie o f kindred between a woman’s natural 

family and herself ceases when she becomes degraded and an outcaBte, applieij 

witli even greater force as between Iier and the inembera o f her husband’s 

family, Those members therefore Imve no right o f  inherifance in  property 

acquired by a woman who leaves her liuBband’a fam ily and bacomes degraded.

I n  this matter an application was made by Mr, Chowdhry 
for a rule on the petition of'one Hem Obuuder Dass, wliicli alleged


