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Malioimdan law-~AclmowMgmcnt—-lUegiUmaoy of Urtl—Insujjlmncy of 
falhef's aolmowledgmmi without Mention to legitimate.

On the question o f the logitimacy o f  a son born to a Mahomodan by a 

Burmese woman, tlm question did not ariso on tliia appeal 'whethor tlie 

father could liavo entered into a valid marriage with the mother without 

lier having lolimiuislied Biiddhisin, The Oonrt below found against hor 

alleged conversion to the M ahoniedan religion : and also found upon the 

facts that no marriage o f the parents as distinguished from  ooneubinage has 

taken place. The hitter finding- was aETirmed.

Aa to the question whether the son born to tliem  had been legitimated 

by the father’s aeknowlodgment o f  him, it was M d ,  that, under the 
Malwrnodan law, the legitimation o f a son, born out o f legal wodlools, may 

be eileotod by the force o f his father’s acknowledgment o f hia being of 

legitimate birth ; but that a mere recognition o f  sonaliip is insuffloient to 

effect it. Aolinowledgment in the sense meant by th at law is required, 

•eiz., of antecedent I'ight, and not a mere recognition o f paternity.

Aslmff-ood-dowla Ahmd Hossein v, Ilyder Hossein Khan (1) referred 
to and followed.

A ppeal  from a deci’ee (5tli Febrmuy 1S92) of the RecorJer 
of EangooB,

This suit was brought on the 30th March 1891 hy the appellant 
against the executor of the will of a Shia Mahomeclan, Hadji 
Husain Kindanim, formerly a merchant in Rangoon, who diod on 
the 28th February 1890, leaving only a widow, Knlsam Bibi. 
The pkiatiff claimed as a sharer to inherit his part of so much 
of the testator’s estate as must devolve upon his family under the 
Imamia law. The title alleged was that tho plaintiff was the 
legitimate son of a brother of the deceased Hadji Husain, named 
Abdul Hadi, who lived for some years in Burma, from 18M 
onwards, and afterwards in Calcutta, where he died in 1886., 
Abdul Hadi, when in Burma, cohabited with a Burmese woman,

*  F m m t ; L o r d s  H o b iio u sk , M a c n a q iite n ,  and  M oa a is , and S ir  

E, C'uuoH,
( I )  11 Moo., I, A., W.
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f f l i a i ,  b y  wliom he bad a son, t l i e  plaintiff, o a l l o J  ;it on? 
time Moiing Hpa-y, uinl at anotlier tinifi, ami i i i  these proceedings, A m m ,

lUzMC
V,

Abdul Razak. This son, suing his uncle’s executor, allegotl 
tbat his father married his mother iu 185-1, and joining Knlsam as A()a 
a oo-defendaiit made title to all the estate tliat was not subject 
to his uncle’s bequests, and to Kulsam’s right to share as widow, B ik d a n im . 

On her own application on the 18th August 1891, she was inada 
a co-plaintiff instead of a co-defeadaBt. Tho execator, now 
respondent, claiming' to be entitled (along with his brothers and 
sisters) to sncceed to Hadji Husain’s estate, asserted, in his 
Avritten stateinent, as to his information and belief that Abdul 
Hadi died childless; and he put the plaintiff to proof of his 
being the logitimate son of his alleged father. Two principal 
questions were raised in the siiit. First, whether Abdul Razak 
was born of a legal marriage ; secondly, whether, if the marrisige 
was doiibtfnl, in fact, or in law, Abdul Hadi had, expressly 
or impliedly, acknowledged him to be his son, and what was tho 
legal efiect of such an acknowledgment by a father.

On tiiis appeal, what might have been the legal result of an 
actual marriage ceremony in due form, followed by co4iabitatiou, 
between Abdul Hadi and a Buddhist wife, was a ouestion that 
was not raised. At the hearing tho marriage was not 
proved ; and the main question, on this appeal, was 
whether there had, or had not boen, an acknowledguieiit by the 
father of his originally illegitimate son, sutRcient and effectual 
to establish him in the status of a legitimate one.

The Eeoorder gave his reasons for dismissing tha suit as 
follows. Part of his judgment, which is quoted by their Lord
ships, is here omitted ; as also the evidence which they have set 
forth ;—

“ The issue I  bavo now to decide is wlietlior tlio plaiutifi Abdnl Razalc is 
tliB legitimate son o f Abdul Hadi. Assuming tliiit Mali Thai did live with 

Alidul Hadi for about tw o years, tliat slio became pregnant and rotuuiod to 

her parent’s houao at M angi where the plaintiff was horn, tha evidence shows 

that the plaintifi was never oiroumcisod, that he received a Burmese name 

and was brought up as a Burman.

“ The first point to consider is whethor there was a marriage between 
Mall Thai and Abdul Hadi. I t  ia not disputed th at before there can 

1>6 » valiil marriage between a Blahomedan and a woman who is  not a
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18 9 3  K /la b i, th e w om an m u st b e  ponverted to  M ah om edanism . (S e e  T a g o re  
—  L e c t .,  18 7 3 , p. 3 0 5 .)

Mah Thai’s evidence as to the marriage was given in the 
judgment, which afterwards proceeded thus :—

“  I  th in k th en  th a t th e  plaintifE A bd u l R azak  h as n o t su cceed ed  in  p ro v in g  

th a t h is m oth er M ah T h a i w as conv erted  to  th e  M ahom edan re lig io n  a t  th e  

tim e  o f  th e alleg ed  m arriag e , an d  th a t  as sh e  w as n o t a  K ita b i, no  v a lid  
m arriag e  could h ave ta k e n  p lace betw een  h er and A bdul H ad i ; n o t on ly  th is  
b u t M ah T h a i, a d m itted ly , h ad  b e fo re  g o in g  to  liv e  w ith  A bdu l H ad i b een  

m arried  accord in g  to  B u rm ese  law , and th e  ev id ence th a t  she w as ev er d ivorced  

re sts  o n ly  on h er un supported sta tem en t. H ow ever, I  do n ot la y  m uch 

stress  upon th is , b u t g o  on th is  ground th a t, a ssu m in g  fo r  th e  sa k e  o f  

arg u m en t th a t M ah T h a i did liv e  w ith  A b d u l H ad i a t  th e  tim e  sh e sa y s  she 

did, and th a t th e  p la in tiff is  h e r  son b y  A bd u l H ad i, y e t ,  n o t h a v in g  been  con

verted  to  M ahom edanism , sh e could  n o t h av e  b een  le g a lly  m arried  to  A bdu l 

H ad i. I f  I  am  rig h t in  th is  v iew , th en  i t  fo llo w s a cco rd in g  to  th e  d ecision  o f  th e  

A llah abad  H ig h  C ou rt in  M uha m m ad A lla h d a d  K h a n  v . M uJiam rnad Ism a il 
K h a n  ( 1 )  th a t  no ack n ow led g m en t on th e  p a rt o f  th e  fa th e r  could  leg itim atize  

th e  o ffsp rin g  o f  su ch  an u n ion . M ahm ood, J . ,  points out th a t, acco rd in g  to  M ah o

m edan law , so fa r  as in h erita n ce  fro m  m ales, o r  th rou gh  m ales , is  concerned , 

th e  ex is te n ce  o f  le g it im a cy  o f  d escen t, o r co n sa n g u in ity , is  a  cond ition  

preced en t to  th e r ig h t o f  in h erita n ce , and th a t such  le g itim a c y  depends upon 

a  valid  m arriag e , o r co n n ectio n , b etw een  th e  p arents o f  th e  inheritor*. F u r 
th e r  th a t  in n o ca se  ca n  an  ille g itim a te  ch ild  in h e r i t ; an d  th a t  w here a m ajT iage 

is  n o t possib le betw een  th e  p aren ts, ack n o w led g m en t ca n n o t m ak e th e  o ff

sp rin g  o f  th e  union le g itim a te . H e  also p o in ts out th a t th e  M ahom edan law  
o f  ackn ow led gm en t o f  p are n tag e  w ith  its  le g it im a tin g  e ffe c t h as n o re fe r 

en ce w h atev er to  ca ses  in w h ich  th e  ille g itim a cy  o f  th e  ch ild  is  proved and 
estab lish ed , e ith er b y  reason  o f  a  la w fu l u nion  betw een  th e  p a re n ts  o f  th e 
ch ild  b e in g  im p ossib le , as in  m y  opinion is  th e  ca se  h ere , or, b y  reason  o f  

m arriag e  n ecessary  to  rend er th e  ch ild  le g it im a te  b e in g  d isp roved . F u rth e r , 

th a t  th e  d octrin e re la tes  o n ly  to  cases w here e ith e r  th e f a c t  o f  th e  m arriag e 
its e lf ,  o r th e e x a c t  tim e  o f  its  o ccu rren ce w ith  re feren ce  to  th e le g it im a c y  

o f  th e  a ckn ow led ged  ch ild  is  n o t proved , in  th e  sen se o f  th e  law , as d istin 

gu ished fro m  d isp ro v e d ; in  o th er w ords, th a t th e , d octrine o n ly  ap p lies to 

cases o f  u n certa in ty  as to  le g it im a c y , w hen ack n ow led g m en t h as i ts  e ffec t, 

b u t th a t  th a t e ffe c t a lw ay s p roceed s upon th e  assu m p tion  o f  a la w fu l union 

b e tw een  th e  p aren ts o f  th e  ackn ow led ged  child .

“ T h is  v iew , i f  I  m a y  sa y  so , appears to  m e to  be c le a rly  r ig h t . O th er

w ise , i f  th e  prop osition  th a t  ack n o w led g m en t alone is  su ffic ien t to  estab lish  
le g itim a cy  is  co rre ct , th e se  re su lts  m u st n ecessa rily  fo llo w , th a t  a M ahom edan 

m a y  leg itim a tiz e  th e  o ffsp rin g  o f  adulterous or incestu ou s in terco u rse, o r even 

a person  o f  w hom  h e could  n o t p o ssib ly  h av e  been  th e  fa th e r , f o r  exam p le 

to  p u t an  ex trem e case , a person  o lder th an  h im se lf. A n d  th is  re s u lt  would 

( 1 )  I .  L .  E „  10  A ll., 2 8 9 .



■ a l s o  follow  in tlie present case. The parents o f the plaintiD! Abdul Eazak jg g jj 

eould not, according to Mahomedan law, contract a legal marriage ; the oC;-'

•VOL XXI.] CALCUTTA SERIES. CG9

apving of thdi' intercourse imist therefore be illagitimatc ; but Abdul Hadi J{™ae

auknowledged the ohikl ; therefore ho ia legitimate, ji.
“ In the view, then, that 1 take of the oas«, it is raineeeasary to consider Aga

the eTidenoe as to the aoknowledgraeiit and as to the will, for assmuing tho 
w h o l e  of it to he ti'ue, the plaintiU', Abdul Biizak, cannot be the logitimato BiNDANiM. 
son of Abdul Hadi, So far as ho is concerned, the suit must be dismissed with 

. coats, uiohuling the costs of 1he Commission.”

Tlie Solicitor Oeneral (Sir J .  E igly , Q. C.) and Mr. i?. F  
})oyne, fortlio nppelliint.—The judgraentbelow was tlmt the parent,9 
could not have contracted a legal Jiiarriago, witliout ilia conversion 
of tlie woman, which had not taken place, and tliiit cousoquently 
there could be no legitimation of tho child by iiio father’s acknow
ledgment. This rested on the finding that there had been no 
oonvei'sion ; and on the impossibility of there being legal inter
marriage between a Blahomedan and a Buddhist. The question,

.however, whether the plaintilf had been legitimated by his 
lather’s acknowledgment should not have been held to be con
cluded by the supposed impossibility of the marriage. The latter 
ground of decision was crroueous, for, assuming that the woman,
Mah Thai, was considered, ia  regard to tho Malioniedan 
Law of Marriage, an idolater, the eifoct of the in'ohibition 
to marry an idolator liad been removed by her sufficient 
conversion. I f  her conversion had taken place, or if  her 
marriage without it would have been possiblej then it followed 
that the legitimacy of tho appellant should have been held to be 
established by tho acknowledgment of paternity on the part 
of Abdul Hadi. The Recorder had not rejected as altoffether 
false the evidence of the proceedings that preceded the co-habL 
tation, but he found the genuine conversion' of Mah Thai not to 
have been proved. It  was submitted that he erred on tho latter , 
point. I f  her conversion was essential, then there was sufficient 
evidence of it, -ffhen it was proved that she had professed to 
bouform to the religion of her husband. Also it was open to 
cquteution that there was no distinct authority against the legality 
,o£ a Mahomedan’s marriage with a Buddhist, His marrying 
a polytheist, or idolator, was prohibited, but with regard to 
the Buddhist system it was not certain that the prohibition 
would have included a Bumiese woman. The exception of the
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189i? lu taU , and Uie permisRioii of raarriagos with Jewish, or Cln-is-
— tican women, wore referrcsd to. The argument, was tliat there 

PiAZAK niiglil have heea a legal marriage, and tliat ilie possibility of
tliero having heen one in 1854, favoured b j  the presuraptious 

M a h o m e d  dlcectod to the support of the fact of marriage, formed a ground
B i n d a k w . which the father’s decliiral.ioii of hia paternity and treatment 

of the appellant as his son would have effected his legitimation. 
Such a legitimation had taken place by and through i)resmnptioii 
of marriage, iuilcoadent to hirLh, that presuinption following open 
recognition of sonship. As to the prohibition of the marriage of 
Mahomedans with polytheists, Baillie’s Digest of Mahomedan 
Law, Hanifia, Part I, Book I, Chap. I l l ,  p. 40, second edition, 
and Imaniia, Part II , Book I, Chap, I, section 3, p. 29; 
Macnagliten’s Mahomedan Law, Chap. V II, section 12,; Hamilton’s 
Hedaja, Vol. I I , Book V ll, Chap, I I I ,  were referred to.

As to legitimation by a parent’s declaration, reference was made 
to Baillie’s Digest of Mahomedan Law, Hanifia, Book V, “ of paren
tage Ohaps, I  and,II, “ of aclmowledgement; ” Imamia, Book 
V II, Ohap. I l l ; Maonaghten’s Mahomedan Law, Ohap, V II, section 
33 ; Precedents, Ohap. VI, case 4C ; Hamilton’s Hedaya, Vol. I l l ,  
p. 168. It was contended that acknowledgment of sonship, assisted 
by a presmnption in favor of the marriage of the parents having 
taken place oh the part of the father, had effected the legitimation 
of the appellant enabling him to inherit. The legitimation was 
considered as effected thropgh the presnmption of marriage 
strong in the Mahomedan law, and the legitimation was not 
dependent on the father’s adding, or not adding, a declaration 
of legidmaie birth. The acknowledgment involved the son’s 
legitimacy in consequence of the presumption of man-jage where 
a marriage would have been legal, and where the eircumatanoes 
did not negative its having taken, place. The son might possibly 
have been born in wedlock. That was enongh for the operation 
of the father’s acknowledgment. Eeference was made to' Mirza 
Qaim AU Beg v. Bingun (1). In Bidayut-oohh  v. R ai Jan  
Khanimi (2), continued cohabitation and acknowledgment of 
parentage were held to be presumptive evidence of marriage 
and legitimacy. In Mahomed B a u h r  Ilossein v. Shurfoonim

(1) 3 SbI. Hep., 152, (2) 3 Moo,, L A., 295.



Begum (1), it was Iiald that the legitimacy of the cliiW miglit be 1893
inferred, or presumed, from circumstaacees witbout any direct Amm,
proof either of a marriage between tlie parents, or of any formal Rwak

act of leoitimatiou. In  the jodgmeut in Ash'uff-ood-dowla Ahmed Aoa
IJossein V. Hijder Hossein Khan  (2 j, it was said that a child 
born out of wedlock was illegitimate, but, if aclsnowledged by B in d a n im . 

the father, he acquired the status of legitimacy ; and that such 
acknowledgment might be express or implied, directly proved, or 
presumed; and that these presumptions wore inferences of fact.
In Khajooroonissa v. lioitshan J e h m  (3) the statement of the 
law in Ilidayittoolah v. R ai Ja n  Khanum (4>) was referred to and 
applied. Reference was made to In the Uattef o f  the Petition o f  
Sajihum iua  (5 ) ;  Mohammad Axmal: All Khan  v. L alli Begum 
(6) ; Sadahat Hossein v. Mahomed Yusuf ( 7 ) ; Muhammad Allah- 
dad Khan v. Muhammad Ism ail Khan  (8).

Mr. J .  D, Mmjne and Mr. J .  I I ,  A. Branson for tho respon
dent.—There w'as no sufficient evidence of the marriage, or of 
acknowledgment of the appellant as his legitimate son. I f  the 
parents bad gone through the ceremony of marriage, the wife 
being a Buddhist, it would not have been a legal marriage ; and 
if the acknowledgment had been made by the father, as it was 
alleged to have been, it would not have been effectual to legiti
mate the appellant. The acknowledgmeni, in order to have that 
operation, must be made by the father wilh intent to confer the 
status of a legitimate son upon his son. Here it was not alleged 
that this had taken place with this intent. The aoknowledgmeut 
of a father, where there was a doubt whether there had been a 
marriage or not, might operate to legitimate a son whore there
had been no such ceremony, but it must have been made with the
above intent. So also of treatment of a son as legitimate.
Again, there was a restriction upon the father’s , power of 
legitimating a son, which would have eifeotually prevented its
exercise in this case ; and that was that the marriage to bo

(1 ) 8 Moo., I .  A ., 136'. (2 )  11 Moo., I .  A„ !)4.

.(3) I .  L . R., 2 Calc,, 184 ; L . E .,  3 I .  A ., 291.

(4 ) 3 Moo., I, A ., 295. (5 )  4 B . L . It. A. 0 . ,  55.

(6 ) I .  L . B ,, 8 Oalo,, 422 ; L . R ., 9 I .  A ., 8,
(7 ) 1, L . E ., 10 Calc,, 6G3 ; L . B „  1 1 1. A., 31.

(8 ) I .  L . B ., 10 All., 289.
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1893 prosunieJ raa.5l: have been one that could lia?e taken placo between 
the parents. Here, the marriage would have been ille'gal and 

B a za k  void by Mahomed an law. Tiie Recorder’s opinion on this was 
Ae.i finding against the conversion.' However,

M ahom ed  |;]jq evidence not having gone farther than to allege a recognition 
BimuNm. of the appellant’s being an illegitimate son o f  his father, without 

any intimation that he was to be regarded as legitimate, the casa 
failed in that way. This w ould have been insufficient to render 
the appellant capable of inheriting as if he had been o f legitimate 
birth, and the suit was rightly dismissed.

Reference was made to Baillie’s Digest of Mahomedan Liiw, 
Hanifia, Book V, “ of parentage,” Chapters I and I[ , “ of ac
knowledgment Hamilton’s Hedaya, Vol I I I ,  549 ; Wilson’s 
Glossary, “ ikrar, ” 215 ; Macuaghten’s Mahomedan Law, Obap. 
V II., Section 33, and Precedents, Chap. V I, and all the cases cited 
in the argument for the appellant were examined to show that 
intention in the aclaiowledgment was necessary to legitimation. 
An example of the insulBcieney of random slateinents was in the 
case of Mahomed Banker Ilossein v. Shiirfoonissa (1).

The Solicitor General in reply cited Saiyad Wall .Vila 
■V. lliran Saheh (2) showing that the acliQowlodgment of a son 
ns legitimate need not be a formal acknowledgment. I f  it could 
not be made out froin the father’s acts and conduct, that 
acknowledgment, however informal, would be sufficient to canse the 
presumption to take effect; that presumption being in favour of 
legitimate birth.

The judgment of their Lordships was delivered by—

L o u d  MACNA.QnTBt?,— Hadji Husain, who was a member of 
a'Mahomedan family belongiug to the Shia sect and .settled 
in Calcutta, traded as a merchant in Rangoon, made a, fortime, 
and died there, married but without issue, in February 1890. 
He left ti will by which he purported to dispose of all his 
property. Hadji Husaiu had an only brother of the, full blood 
called Abdul Hadi, who died before him in March 1886. He 
too was engaged in business in Eangoou for many years, hut his 
career was less prosperous, and he returned to Calcutta a poor

(1) 8 Moo. I, A., 1,%. (2) 2 Bono,, 285,



jpan eome time before Ms death, The appellant claims to be 1893 
tbe lawful son of Abdul Hadi by a Burmeso woman, and as siicii 
to be tlie lieir pv one of the heirs of Hadji Hnsain and entitled 
therefore to a share, in so much of his estate as he could not dispose / Ja

of by will according to Miihomedati law. For the purpose of the MiHOMiii;
p r e s e n t  case it is conceded that the appellant’s claim is well B in d a n im . 

founded, provided he can realco out that he eiibev  is or is enti
tled to bo treated as tho lawful son of Abdul Hadi. And the only 
questions on this appeal are these: (1) Has it been established 
t k t  a -valid marriage took place between Abdul Hadi and the 
appellant’s mother, Mah Thai, who was undoubtedly a Buddhist 
wheu she mot her alleged husband ? (2 )  If  proof of legitimacy 
is wanting, is there sufficient evidence of the legitimation of tho 
a j )p o lla u t  by acknowlcdginent ?

The learned Socorder found that there was no marriage, hold
ing upon tho evidence that Mah Thai wag not a convert to 
Mahomedanisra. “ I t  would, it seems to me,” ho obserYcd, “ ho a 
move mockery of &e Mahomedan i-cligion to say that there was 
a conversion, when there was not even a semblance of discussion 
on the subjoot, when no priest intervened, and when tho utmost 
tLe alleged convert can say is, that she repeated jn-ajei's in a 
language she did not understand.” Taking this view he thought 
it unnecessary to consider the evidence aa to acknowledgment.
No acknowledgment in his opinion could confer the status of 
legitimacy upon the offspring of a Mahomedan and an imcon- 
yerted Buddhist.

The learned Counsel for the appellant took exception to tho 
proposition upon which the Eecorder’s ruling seems to bo based.
■It was a mistake, they said, to talk of oonVersion, No Conrt 
can test or gauge the sincerity of religious belief. In  all cases 
where, according to Mahomedan law, nnbeliof or difference of 
creed is a bar to marriage with a true believer, it is enough 
if the alien in religion embraces the Mahomedan faith. Profes
sion with or withou,t conversion is necossary ' and sutficient to 
remove the disability.

This criticism seems to be well founded. But the correction 
does not mend the appellant’s case, Thero is nothing in the 
evidence tending to show that Mah Thai made any ]irofei5sion

VOL. XX L] CALCUTTA SB B IES. g 7 §
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18Q.T of tlie MiilioiiioLlan faith before or at. tho time of tie  coremouy 
■ which 13 to have constituted marriage. Mah Thai was a

Sb.0 said that she knew notHng 
all her life she lived and

A b d u l  „ , , ,
Bamk witaesa tor tho appalliuit.

about the Mahoinedaa relio’ion 
AGA  ”

EU homed wrshipped as a Burmese, While cohabiting -with Abdul 

D h d a n ik . worshipped as he did ; she repeated his praĵ ers. But
s h e  a d d e d  that she did not understand the moaning of a single 
word. In rfl-exainination she said that she ceased to be a Bud
dhist during her cohabitation with Abdul Hiidi from the time of
her marriage.

The learned Oonnsel for tho appellant then invited their Ijord- 
iships to ombark on a wider inquiry. They proposed to examine 
nnd discuss the tenets of Bnddhlsm with the view of showing 
that Buddhists come imder the same catecrory as Jews and Chris
tians, with whom undoubtedly Mahomedansinay intermarry. But 
it was obviously impossible for their Lordships to entertain the 
question in the present case. In the Court below it wag common 
ground that such a marriage would he invalid, and there w h s  

therefore no evidence before the Court directed to the point.

In the nest place it was urged that every presumption ought 
io be made in favour of marriage when there had been a length
ened cohabitation, especially in a case where the alleged marriage 
took placo so long ago that it must be difficult, if not impossi
ble, to obtain a trustworthy account of what really occurred. 
There would be much force in this argument—indeed it would he 
almost irresistible—if the conduct of the parties were shown to 
be compatible with the existence of the relation of husband and 
wife. In cases like the present conduct is a very good test, and 
a safer guide perhaps than the recollection or imagination of in
terested or biased witnesses. Mah Thai’s own account of the 
way in which she was treated may be accepted as a fairly 
truthful story, considering her relationship to the claimant, 
■and the fact that she is speaking of what occurred many 
years ago. The alleged marriage took place somewhere 
about the year 1854. I f  that date is correct the connection 
between her and her alleged husband ceased in 1856, though 
Abdul Hadi did not leave Rangoon for good until more than 
twenty years afterwards. ■ The marriage was proposed to her,



she says, by a married sister of hers who was living in Kangooa^ isOS
aod who sent for her from hor native viQugo-a place caiJed 
M'angi aboiit half a day’s jouxnoy off. She had already beea mar- Kazak

ried once, hut that marriage was dissolved by mutual consent,
Abdul Hadi was brought for her to see. She aslced him if ho
Avoald look after h er and  co h a b it w ith  her for a  lo n g  tim e  aud h e  B wdanim.

said he would. He came four or five limes before the marriage.
He said he would iavite his male relatives, but he was not going 
to invite his female relatives. At the marriage some money and 
a ring were put into her hands as dower ; with that part of the cere
mony she seems to have been previously acquainted and to have boon 
careful to insist npou i t ; and hor consent to the union appears to 
have been given in due form. Then ŷe have a picture of her 
married life. After the marriage she was not allowed to go out.
8ho never saw any of her husband’s female relatives. She did not 
linow why they did not come to see her. She was not allovved to 
go to the mosque. She knew that wives of Mahomedans go  to the 
mosque. She did not go because Abdul Hadi would not allow 
her. None of the female members of the JMahomedan community 
visited her, nor did she visit them. She never saw Hadji Husain 
or any of Abdul Hadi’s male relatives. At the end of about 
a year and a half, when she was far gone in pregnancy, she went 

back to her mother’s homo in Mangi. She was conflned there 
of a boy, whom she identifies as the present appellant. When 
the child was bom she sent a message to Abdul Hadi to tell him 
of the birth. His answer was that he was kisy and could not 
come. He sent however money for expenses, and he sent a message 
to her parents to look after her. On two occasions afterwards he 
went to Mangi to visit her, returning to Rangoon in the evening.
The first visit was about six months, the second about twelve 
months after the birth of the child. On the first occasion Mah 
Thai says she saw Abdul Hadi alone, but nothing in particular 
was said. He wrote on a piece of paper a Mahomedau naire 
for the child. Afterwards for fear it vfould be lost it was copied 
on a palm leaf. The name was never used. The paper and the 
palm leaf have disappeared. But Mah Thai says the name m s 
“ Abdul Eaaak, ” and that name has been reproduced or adopted 
in connection with this claim. On the second occasion, accord-
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1803 ing to M,ih Thai’s statemetif;, Abdul Hadl wanted to take the
■ cliild to Rangoon, Jind wanted her to go vyith liim. She said she
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BiMic 1V3 S not lyell yet and tbat tlie child was not old enough. That 
was tho last occasion on which Mah Thai saw Abdul Hadi. So 

M ahom ed a s  appears she never even heard from him or of him afterwards. 
Bim m u. He that time apparently iu prosperons circumstances, but 

he made no provision for her or for the child, and he left the child 
to be brought up as au unbeliever without so much as performing 
the primary rite of his religion, Mah Thai was very badly off, 
but she never applied to her alleged busbaud for assistance, nor 
did she make any attempt to see him, though she knew whera 
he lived, and he had, she said, been kind to her while they 
cohabited together, and she liked her life with him. At the end 
of two years, or four years as she says in one place, she married 
a Burmaa by whom she had seven children. Then she was divorced 
and at tho lime of the trial she appeared as tho wife or partner 
of a fourth consort.

Abdul Hadi continued to reside in Rangoon for a good many 
years, paying occasional visits to Calcutta. After a time ha met 
with reverses and left Eangoou altogether. The last years ofliis 
life ho spent at Oaloutia, living as a pensioner on the bounty of 
his brother, Hadji Husain.

The eMld was brought up by Mah Thai’s parents who were in 
humble ciroumstances. As “ Moung Hpay, ” which was the 
name they gave him, he lived till he was about thirty-five, with 
no higher aims or aspiration than those of an ordinary Burmese 
peasant. When the heirs of Hadji Husain were wanted, he 
was discovered in the jungle at Mangi by some enterprising 
gentlemen at Calcutta who took the matter up as a speculation. 
They put him forward as the missing heir, and “ Moung Hpay ” has 
become an alias for “ A.bdul Razak. ” Their interest in the success 
of the claim is at least a guarantee that no stone has been left 
unturned to enable the case to be presented ia as favourable an 
aspect as possible.

In the eourso of the argument Mr. Wheeler, the Judicial 
Clerk of the Privy Council, referred their Lordships to a case 
decided by the Special Court of British Burmah iu 1875. I t  
is to be found at page 75 of Mr. Christopher’s Collection of



Circular Orders and Judgments, piiblishod under the authority 1893
of the Judicial Coiumissioiier in 1881. Tho opiniou delivered abdto

by ilio Court throws so mucli light on the practice relating to Eazak

mixed marriages in Burma, and the position held by tho wife aqa

iind children whGU thoro is a lawful marriage, that it will not 
bo out of place to quote a passage from it. After stating as a B in d a n im . 

matter apparently not open to coutroversy that in order to coa- 
stitute a valid marriage between a Mussulman and a Burmese
• woman, the ■woman must first apostatize and embrace Islam, the 
judgment proceeds as follows:—

“ In a coiiutry like th is, where a largo nmiiljcv o f Mal\oincfli«is from  oilier 

coniitries have Uken itp their residoiioe, and in very many casea tlioir peniia- 

nonf abode, and when tlio natives have no race prejudices against alliances 

’with foreigners, and whose religion oilers no impediment to such, wo iind 

these mixed marriagee everywhere existing among them , which have been 

duly celebrated according to Maliomedan rites ; the w ife having previonnly 

renounced her own I'oligion and embraced that o f her iiusband. Sucli an 

alliance is not regarded by either party as one o f a temporary character, or 
in any way partaking o f  concubinage such as the liam ns  which at one tim e 
prevailed here between Europeans and the women of tho country, but as a 

formal and a binding marriage. I t  only requires a short oxperienee o f this 

country to know th at tliose marriages are regardoil amongst tho Mahomorlan 

community as being o f  as binding a character, and as conferring on the 

wife as honourable a position in tho fam ily  aa i f  she had been o f  Mahomerhm 

descent, fo r she holds tho same position as tho husband's oilier w ife does, 

if ho happens to have another. The ofl:s|)riiig likewise o f these marriages aro 

brought up in tho Mahomedan fa ith , and aro acknowledged by tbeir 

father as his legitimato children, and at his death share his property as such.

The Bmmese w ife also takes the w ife’s share, i f  she is tho only one, 

or divides it with the other or others as the case may bo and these riglith', 

both as regards th e children and tho w ife, arc recognized hy our 

Courts.”

If  this he a correct description of the position of a Burmese 
woman lawfully married to a Mahomedan settler in Rangoon, it 
certainly would require a very violent presumption in favour of 
marriage to enable the Court to hold that Mat Thai was lawfully 
wedded to Afadul Hadi. It  is tolerably obvious that neither Ab
dul Hadi nor Mah Thai regarded the ceremony which preceded’ 
their cohabitation in the light of a lawful and binding marriage.
On this point their Lordships are glad to End themselves entirely 
in accord with the Court below.

von. X X L ] CALCDTTA SERIES. 67f

48



18S3 Tlie only questiou rpmaining fo r  consideration is tlie questioB 
" of aolaiowlsclgmeiit, wiih which the learued Recorder dealt in

B a z a k  rather a smnmary 'V T a y . The learned OoTinsel for the respondent 
did not deny that Ahdiil Hadi might have married Mali Thai, as 

M a h o m e d  u q  douhthe might have done if  she had embraced Islam, nor did 
BmDASiM. contend that the iutercoiu'so belween Abdnl Hadi and Elah 

Thai was of snc.h a charaotor as to prevent the possible legitimii- 
tion of the offspiing. Their contention was tliat there was no 
sicknowledgnient in the legal and }iro})er senso of the word, 
alLhongh there may have heen an admissiou of paternity.

The learned Counsel for the uppclluiit cited various texts, 
which, tatcn apart from the context, -would scorn to show that any 
admission of paternity, though made cannully and not intended 
to have a serious elfcut, would be sutlicient to confer the statns of 
legitimacy. It  is not in their Lordships’ opinion neeossary to 
examine these ancient authorities, or to inquire bow far they are 
applicable to a state of society very dilferent from that which 
existed at the time \vhen they were promulgated. Their Lord
ships are bound hy the decision of this Board which is clear upon 
the point. The question arose in the case of Ashm£-ood~ 
ilowla Ahmed Ilossein v. Ihjder Eo&sein Khan  (1). There 
it was contended that the claimant, who was defendant ic 
the suit and respondent on the appeal, had been acknow
ledged by his putative father. The fact of acknowledgment was 
denied by the appellant, and a deed of repudiation was set up, in 
which the father expressly repudiated the claimant as his son. An 
issue was framed in those terms: “ Has the deed of repudiation 
the effect of canceiling previous ackaowledgment of defendant’s 
legitimacy, if such were made ? ” In tho course of their judgment 
(p. lO i of the report) their Lordships comment upon that issue. It 
■was, they said, “ very correctly framed. I t  substitutes, for the 
ambiguous word ‘ sonship ’ which might indnde an illegitimate 
son, the word ‘ legitimacy,’ and uses the word ‘ acknowledgment’ 
in its legal sense, under the Mahomedan law, of acknowledgment 
of antecedent right established by the aclcnoivledgment on the 
iickaowledger, that is, iu tho sonso of a recognition, not simply of 
Konship, lint of “ legitimacy as a son.” I t  is clear that it is in
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t h a t  se iiso  tlia t the term  “  acknow lodgraent ”  is u s o J  in  a  la lo r  . 1803

passage of the ju d g m e n t w hich  lias o ften  been c i t o J ,  w here th e ir  

Lordships say  “ a ch ild  bo rn  out o f  -wedlock is ille g itim a te  ; if  a c- Bazak 

Imowledgedj he ncquires tho s la t u s  o f  leg itim acy . W h e n , th e re -  

fore, a  ch ild  really  illeg itim a te  b y  b ir th  becom es leg itim a ted , i t  is  MAnojiED- 

by force of an acknow led gm ent, expressed  or im p lied , d ire c tly  2 ^ 1 ™ .  

proved or presrm ied.”

It cannot be contended that there was any acknowledgment 
of legitimacy in tho present case. The so-called acknowledgment, 
even if the evidence on the part of the appellant is accepted as 
true in every particular, comes to nothing more than an admission 
of paternity which was not intended to have ilie serions eifect of 
conferring the status of legitimacy. A witness is produced who 
says he accompanied Abdnl Hadi on his second visit to Mangi> 
aud that AbduJ Hadi told him that lie was going to see his son.
And there is some other evidence to the like effect. Then there 
is some evidence that Abdul Badi, though he had no property, left 
a will, bequeathing everyiiilng to bis brother Hadji Husain, ia 
which he mentioned that he had oii'spring in Burma. According 
to one witness he named the offspring as “ Abdal Razak,” and 
expressed a wish that his brother should give him “ something.”
The will it seems was sent to Hadji Husain, but it is not forth
coming, nor was it acted upon. Assuming however erery wore! 
that ia said about it to be perfectly trae, the evidence falls very far 
short of such an acknowledgment as would confer the status of 
legitimncy upon an illegitimate child.

Their Lordships, therefore, in the result agree with the learned 
Recorder in thinking that the appellant’s claim fails, and they 
will humbly advise Her Majesty that the appeal must bo dis
missed with costs.

Appeal dismissed.

Solicitors for the appellant: Messrs. Lattoj Ilari,

Solicitors for tho respondents; Blossrs. B ram all f  While.
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