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TILE INDIAN LAW REPOKTS, [VUL. Xx1

adoptive mother having been a minor, and the plaintiff being him-
solf still & minor, the suit is in timo, If, on tho other hand, it he
held that the Commissioner's order is void for want of jurisdietion,
thon tho Collecior’s ordor of 1882 must be regarded as inoperativa
for the same reason. I can make no distinetion bebween the twe
orders as regards validity,

I therefore econcur in allowing this appeal with costs.

Appeal allowed,
m T I

INSOLVENCY .

Before Mr. Justice Sule.
In un marrer or F. DE MOMET, av Insonvent,

Insolvent Act (11 & 12 Vic., 0:21), 5. 5—Jurisdiction—Residence—Insolvency.

There is nothing to show that the rosicdence contemplatod by seclion 5 of
the Insolvent Act must necessmily be a pormanent vosidenco ; the object of
that section being to extend the Lenefit of the Act to those who could
be suid to he bond fide rosidents, for the time being, within the jurisdiction
of tho Cowrt al the time thoy filed their petilions. '

Arrrrcamion for personal discharge.

- It appoared that the insolvent, who described himself as “ at
present residing at the Great Eastern Hotol in Old Court House
Street in the fown of Caleutta, who for some years prior and
down to the commencement of the year 1893 resided and carried
on ihe business of an indigo planter at the Busharutpore Indigo
Concern in the District of Juunpore in the Benares Division of the
North~Western Provinces, and from that time down to 1893 re-
sided ut and workod as Superintendent of the Dooteriali Tea
Gardens in the Distriet of Darjeeling, at present out of employ,”
filed his petition in insolvency on the 8th January 1894, His
schedule showed the name of one creditor only, such ereditor
having obtained a decree against the insolvent on the Ist June
1888 for Ra. 75,000. The hearing of the insolvent’s petition came:
on before Mr. Justice Salo.

Opposition to the discharge of the insolvent was entered
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by the sole creditor on, amongst other grounds, the ground that the
Court had no jurisdiction, inasmuch as the insolvenl was not a
Buitish subject, and was not resident in the town of.Caleutta,
but had merely come there for the purpose of filing his schedule,
On this point the insolvent being examined by Mr, Dunne gave
the following evidence: “I went to England Iast year. I was
Manager of a tea garden in the Dooars belonging to the ‘estate
of ihe late Mr. Brougham, In November last [ recoived notice
of dismissal, and left England to return to India, where I arrived
on the 28th December 1893. On arrival I put up at the Great
Rastern Hotel, having no other residence, and having no work,
nor any promise of employment onarrival. I filed my schedulo
on the 8th January 1894 after consulting my attorney. I re.
mained at the Great Eastern Hotel till the 16th January, and then
wenb up to the Doomrs, returning to Caleutta again on the
6th of February, and remaining there till the 14th Marck, [
then went back to a friend who cffered me board and lodging in
reburn for my looking after a portion of his work, and I have been
working in that way ever since. Bayond this I have received no
promise of any work from any body. My object in returning to
Caleutta was to look out for work in tea. T did not come to Cal-
cntta merely for the purpose of filing my schedule. I was horn
in India. my father having been in India for many years in the
indigo line, I was married here and my daughter was born here ;
sho is now in England.”

To Mr. 7. A. Apcar the insolvent said : * I put up at the Great
Eastern Hotel, knowing that it was the most likely place to meet
planters, and that I should have thus a chance of obtaining
employment.”

Mr. T. A. Apcar for the opposing ecreditor.—On this
evidence it is clear that the Cowrt has no jurisdiction, The
reporfed cases have never gone the length of laying down that
a stay in Caleutta for ten days. to look out for employment
amongst tea planters gonstituted “residence” within the meaning
of the Insolvent Act so as to give the Court jurisdiction.
There must be shown an intention to remain in the place for a
time ; in this case the insolvent had never intended to remain
in Caleutta, but had mergly come to obtain smployment, I refer
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to In re Dlackwell (1), In re Tietkins (2) and In re Ram
Paul Singh (3).

Mr. Dunne for the insolvent.—Section 5 of the Act uses
the word ‘reside.”” The insolvent was residing in Calcutta
when he filed his petition, therefore primi facic the Court has
jurisdiction. 1t is for the other side to show that what was
rosidence primd facie was not really residence at all within
the meaning of the Act. The ground on which the cases
have gone is that owing to want of bona fides or on some such
cause, that which was primd facie residence was not residence at
all within the meaning of the Azt. The decision of Broughton, d.,
in Ram Paul Singl’s case proceeds on the ground that there was
some other Court which had jurisdiction in insolvency to which the
petitioner could have and ought to have applied. If the decision
is not put on that ground, thedecision is clearly wrong, In this
case this Court is the solé Court to which the application could be.
made. It is clear that the petitioner has no other residence in
India. Section 5 does not mean that the residence must be of a
permanent nature’; and the intention of the insolvent as to resi-
dence cannot affect the matter : see In re Ticthins (2)., 1t is clear
that the insolvent was acting entirely bondafide, and though the
actual time of his residence in Calcutta before ﬁling his petition
was only cleven days, still such a residence is quite sufficierit under
the circumstances of the case. .

SaLE, J.—I think I must hold that this Court has jurisdiction
to entertain this petition. The insolvent was an indigo planter for
many years and subsequently a tea planter. Some time in 1879
a decree was obtained against him for a large sum of money. It
was provided in that decree that a certain sum should be paid by
him towards satisfaction of the decree. Every month the amount
payable under that decree has been paid in, and payments were.
continued till the end of December 1893. Early in 1893 the
insolvent, then Superintendent of a garden in Darjeeling District,
went to England on leave accompanied by his daughter. The
family of the insolvent consists of himself, daughter and wife. The
wife appears to be mentally affected and has been for some time past

(1) 9 Bom. H. C., 461, (2) 1B.L.R.0.C, 84
(3) 8C.L.R, 14
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in St. Vincent’s Home. While in England the insolvent obtained
the information thal the garden which formed part of the estate
of Doctor Brougham was to be sold in course of administeation,
and accordingly on 1st November 1893 he communicated with
the Bank in this country to transfer a sum of Rs. 5,000 odd,
which stood to eredit of his account with the Bank, to the name
of his daughter. He was then purposing to relurn to this country
and leave his danghter behind in England, and his ohjeet in
making the transfer was to provide for bis daughter who was left
in England. and also to enable her to support the mother in this
country. Very shortly alterwards he was dismissed by the proprie-
tors of the garden, innsmuch as it appeared there was some
question as to how iong the garden was to be carried.on, and he was
offered either payment of three months’ salary in lieu of notice,

or the option of returning to this country and rejoiusg nis appoings.

T
mont for that period. He accepted the former and accordingly
his connection with this country entirely ceased on the 11th
November 1893, He then determined to come ous to this country
to seek for employment in tea in which his experience had been
gained. He came out,and on urrival at Calentia he tock up his
abode at the Great Rastern Hotel, intending to stay there till he
obtained employment. His object, he says, in going to the Gireat

Bustern Hotel was that it was a placé much frequented by persous.

interested 1n tea, and he would be more likely to hear of employ-
ment likely fo suit him afthat place. He made enquiries of
various persons Of whom he had knowledge, but was unable o
obtain any offer or promise of work. Then, he says, finding there
was no prospect, the season being advanced, of obtaining any
work, and seeing no possibility of paying the moneys due under
the decree, he was compelled to seek the assistance of the Insolvent
Court. He went to his attorneys, and on the 8th January
his pelition was filed. On the 16th January he left Unleutta
on o visit to the Dooars, returning again o Caleutta in Februavy,
and afler a short stay in Caleutla obtained the offer of work on
a tea estate in the Dooars on the terms of obfaining his hoard
and lodging. That offer he accopted, and that post he still
holds. The question is whether at the time of his filing his
{'Jetition here on the 8th January be was residing within the
jurisdiction of this Court within the meaping of section 5
45
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of the Insolvent Act. I am quite salisfied on the evidence of
Mr. De Momet that his conduct has been bond fide throughout.

MATTER OF The sum transferred wus the savings between the amount he

Di MomMET.

was by the decres ordered to pay to his creditor, Rs, 300 a
month, and the full amount of his salary, and he considered he
was entitled to deal with this amount in the way he did. The
question as to what is a sufficient residence to give juirsdiction
to this Court has been the subject of judicial determination more
than once. As far as I understand no case goos to the length
of holding that residence under section 5 must be a permancnt
residence. It seems to me the object of the secction is to
extend the benefits of the Insolvency Act to those who are
bond fide residents within the jurisdiction .ot tho time of the
filing of the petition. The term is used to distinguish the posi-
453 of suchi persons from that of a person who merely comes
in and uses his presence within the jurisdiction as tho means
of obtaining the benefit of the Act, and it also has the
offcct of excluding persons merely in the position of visitors.
The cases show morcover that great $tress is laid upon the
fact as to whether or not the person said to reside within the
jurisdiction had at the time any other residence elsewhere It is
quite clear from the facte of this case that the insolvent had no
place of residence outside the jurisdiction of this Court, an/if
the insolveni was not residing within the jurisdiction at the t{ime
ho filed his petition it is difficult to say he was reii_(']jﬁé outside
tho jurisdiction.

Moreover, under sections 16 and 17 of the Code "W Civil
Procedure a very short period of actual living or dwellng
within the jurisdiction of a Civil Court has been held sufficient
to constitute residence so as to give such Court jurisdiction in
suits by or against persons said to be residing within its jurisdic-
tion. Under all these circumstances I think the facts here show
that the insolvent was residing within the jurisdiction of this
Court at the time when his petition of insolvency was filed. The
cases which have been cited, vz, In re Tiethins (1) and Inthe
matter of Ram Paul Singh (2) are I think distinguishable. In the
first case the insolvent had a permanant residence outside the

(1) 1B.L.R, 0., 84, (2) 8Cal L. R, 14
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jurisdiction, and in the sacond case the iusolvent was a native
of this country whe had his {amily residence at Bhaugulpore. His
dwelling house had been sold ne doubt, but still his wife and
fariily were residents of that place. It would seem in that case
the iasolvent’s coming down to Calcutta was only for the purpose
of filing his petition”in this Court, and the fact of residence in
("aleutta was not made out,

I .do not think either of these cases affects tlie conclusion I
enmid to on the present facts.
Devsonal discharge granted,

Attorneys for the Insolvent : Messrs, Orr, Robertson f* Burton.
Attorneys for the opposing creditor : Messrs. Leslie Dros.
T. A D,

APPELLATE CIVIL.

Before Mr. Justice Prinsep and . Justice Ameer 447,
TINCOUGRI DEBYA (Jupoment-prsror) v. SHIB CHANDRA PAL
CHOWDHURY anp oruprs (DECREE-IIOLDERS).™
Lgecution of decrea— Property oubside jurisdiction of Couri—Jurisdiction—
Mo tgage decree— Attachment, Absence of, on sale of mortgaged property Y

—Civil Procedure Code, 1852, s3.'19, 223.

A Court that has jurisdiction to pass a decrce for the sale of property
comprised in a mortgage has also power to carry out its decree by sclling ths
pfo‘pérty, even though a portion of tht property bé situate ouside the local
timits of its jurisdiction.

Gopi, Mohan Roy v. Dogbalki Nundur Ser (1) followed ; Prem Chand Dey

V. Mokhods Debi (2) distinguished.

The omission to cause an attachment to be made in exceution of a decree
for the realization of a mortgage debt does not affect the validity of a sale
of* the mortgaged property in execution of such decree.

Ta1s wasan appeal from an order passed by the Subordinate
Judge of Nuddea on the 14th January 1893, refusing to set aside
the sale of certain mortgaged properties held in execution of a
decree, dated the 9th TFebruary 1880. Some of the properties

# Appeal from Original Order No. 98 of 1893, against the order of Babu
Gopaul Chunder Banerjee, Subordinate Judge ¢f Nuddea, dated the 14th of
January 1893,

(1) L L. R.,19 Calc,, 13. @ L L. R, 17 Cale,, 699.
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