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the proper course for the plaintiffs was to proceed under section
108 of the Code of Civil Procedure for setting aside the ew-parte
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decree. But what is alleged in the plaint is not mers non-service Mazompan
. . .
but fraudulent suppression of the summons and the causing of 1, uovun

o false return of service to be filed. And without in any way
dealing ‘with the facts of the case, which we eannot do in second
appeal, or saying anything which would bamper the Court of
Appeal below in the decision of the case on its merits, we may
here observe that there is 4 material difference between mere non-
service ar absence of due service of summons, which is the result
of mistake or inadvertence and the suppression of service, and
the causing of a false return of service which must be the result
of deliberate design.

Whether the docree sought to be set aside was obtained by
fraud or not isa question of fact which it will be for the lower
Appellate Cowrt to decide. If it finds that the decree was
fraudulently obtained, the suit would lie. But if it does not find
that the decree is tainted by fraud, then the suit will not he
maintainable.

The result then is that the decreec of the lower Appellate
Court will be set aside, and the case remanded to that Court to be
tried on its merits,

Costs will abide the result.
H T H Appeal allowed and Case vemanded.

CRIMINAL REVISION.

Before My, Justice Beverley and Mr. Justice Hill,

BHOJAL SONAR anp oruers (Pryrvionses) o NIRBAN SINGH
AND ornERs (Oprosite Papry.)¥

Costs—Criminal Procedure Code, section 148~—Order for coste—d ssessment
aof such costs by successor in office.

When a Magistrate passed an order far costs under section 148, Criminel
Procedure ‘Oode, but did not state what the amount was to be, lield that his
succensor in office had no jnrisdiction to pass an ovder assessing such costs,

Tag petitioners instituted criminal proceedings under seetion
145, Criminal Procedure Code, against Nirban Singh and others, and

% Oriminal. Revision No., 28 of 1894, againat the order passed by C. T,
~ O'Donnell, Esq,, District Magistrate of Patna, dated the 18th of December 1833, .
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the Sub-Divisional Officer (Mr. Leeds) of Barh, by an order dated
the 24th of September 1888, gave the pelilioners possession, and
directed that the members of the second party should each pay his
share of the total costs which was to be equally divided amongst
the petitioners’ ryots. The order did not mention what was to be the
amount of the costs. Mr. Leeds was then transferred, and M.
Hudda succeeded him at Barh, The petitioners then applied to
Mr. Huddato enforce the order for costs passed by Mr. Leeds, and
Mr. Hudda, after hearing both parties, assessed the costs at Rs, 549,
After some delay the properties of the second party wero atlached,
and on the 26th of April 1893 Mr. Babonan, the then Sub- Divisional
Magistrate of Barh, issued notices on the second party to show canse
why their properties showld not be sold on the 20th of July 1893
in execation of the order for costs, Mr. Babonau allowed the objec-
tions of the second party and refused to enforce the order passed by
Mr. Hudda, thus virtually setting aside ihe said order. The
petitioners then moved the District Magistrate of Patna and the
application was dismissed. From this decision the petitioners moved
the High Court in revision and a role was issued, and on the rula
coming on for hearing ‘

Moulvie Syed Mahomed Taher and Moulvie Serajul Islam
appeared for the petitioners.

Baboo Atulya Charan Bose appeared for the opposite party.

Baboo Atulya Charan Bose showed cause.—The order of Mr.
Babonan refusing to enforce the order of Mr, Hudda awarding cosls
against Nirvan Singh and others is a perfectly good order. Section
148, Criminal Procedure Code, deals with the power as to
awarding costs. The order is in the nature of a fine and & fine
must be specific, see Anonymous ease (1) and Queen-Empress v,
Husein, Gaibu (2). The Magistrate who made the order under
section 145, Criminal Procedure Code, did not award any specifie
sum, therefore Mr. Hudda who succesled him in offic had no
power to order a specific sum to be paid. The language of the
section is clear, The power to award costs is not given to the
Court passing an order under section 145, but to the individual
Magistrate who has given a decision under that seetion.

(1) 5 Mad, B 2) LL.R gBom, 307
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Phere are two unreported cases in my favor, see (Jueen- Fimpress
v, Sheith Kaman decided by Beverley and Ameer Ali, JJ., on the
10th November 1801, and Queen-Empress v. Lunj Dehari Lal
decided on the 3lst January 1893.

Moulvie Syed Mohamed Salim in suppert of the rule.~The
arguments of the other side are of a highly. technical character.
The Magistrate who passed the order under section 145 really
awarded costs, He merely omitted, through an oversight, te
name 2 specific sum, and what Mr. Hudda has deneis to carry
out hig order after due inquiry by specifying a sum to be paid
by the other side. The language of section 148, Uriminal Pro~
cedure Code, clearly means the Court which passes the decision
under sectiop 145, not the individual Magistrate. If the con-
struetion seught to be put npon that section were corredt, it would
vosult in great hardship to litigants. It may be that the.
Magistrate passing the decision is transferred, as in the present
caze, and the officer succeeding him would be powerless to
help a party in whose favor the original-order bas been passed
and who would then be deprived of the costs incurred by him
in the proceedings under section 145, Criminal Procedure
Cade.

The judgment of the Court (BrverLrY and Hriw, JJ.) was ag
follows :— i

We are of opinion that we ought mol to interfere with the
order of Mr. Babonau, dated the 28th July 1898, We think*
that the action of Mr. Hudda in assessing, by his order of s
May 1891, the costs which bad been allowe” “y M, Leeds”"m&\}
of the 15th September 1838, was without | diction, In this
view we are supporfed by a decision of this Couwrt in the.
case of Queen-Fwmpress v. Sheikh Kaman and others, firsh
party, and Jhonti Sing, second party, decided on the 10th
November 1831, in which the Court held that under section 148
of the Code of Criminal Procedure it was only the Magistrate
who passed the decision, who was authorized to make an oxder
regarding the payment of costs, and we think thab the assessment
of costs must be taken to be a necessary part of that order, We
think, therefore, that, under the circumstances, Mr. Hudda had
no jurisdiction to assesy the costs in this case more than twoe
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years after the order for payment of costs had been made by
Mr. Leeds, and that Mr. Babonau was justified in refusing to make
an order to realize those costs, The rule is discharged.

i Rule discharged,

APPELLATE CIVIL.

U
Before Sér W. Comer Petheram, Rnight, Chief Justice, and Ay, Justice Ghose

MAHOMED GOLAB (Drrenoant)v. MAHOMED SULLIMAN
(PrawvTIrs).*
Fraud—S8uit in Regorder’s Court to set aside for fraud deeves obtained in
Small Canse Court—Perjury. ‘

A plaintiff who charges another with fraud must himself prove the fraud,
and he is not relieved from this obligation because the defendant has himself
told an untrue story.

Where o decrec has heen obtained by o fraud practised en enothor, by
which that other has heen prevented from placing his cose hefore the tribunal
which was called upon to sdjudicste upon it in the way most {o his adventage,
the deerce is not binding wpon him end may be set aside in a separate suit,
and nof only by an application made in the suit in which the deciee was p‘ass‘ed
0 the Conrt by which it was passed. DBulitis not the low that because o
person against whom a decree has been pasged allsges thet it is wrong and
that it was oblained by perjury commitied by or at the instance of the other
gide (which is fraud of the worst description) that hecun obtain & rehearing
of the uostions in dispute in a fresh suit, by meroly changing the form in
Tshick he places it before the Court, and alleging in his plaint that the fis
a giﬂc wag obtained by the perjury of the person in whose favor it was
148

.. 108 cuge o suit brought_fwthe Cowrt of the Recorder of Rangoon to

“wot usid;‘&\;lmm&»ﬁﬁ'-ﬂﬁﬁc_nn-t of Small Causes at Rangoon on the ground

that it had been oblained by frand was held under the clrounstances of the
case to be not maintainable.

Tris was a suit brought in the Couart of the Recorder of
Rangoon to get aside a docree of the Judge of the Rangoon Court
of Bmall Causes, on the ground that it was obtained by frand.
The plaintiff alleged that he, having been informed by one
Molla Sulliman that he wag ahout to go to his country and that

¥ Regular Appeal No. 307 of 1892 aguninst the decree of W. T Agh ew,
Esq., Recorder of Rangoon, dated 13th September 1892.



