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189394 o co-sharer, to make use of the debb for a purchase on bis pwn
W account. 16 should be presumed, in 'tha ubsence of evidencs to
Rax SuxarL the contrary, that he did what he might lawfully do, and their
SMJQ%B» o Lordships think the Judicial C’o'mmmswnfar bas taken the right
SUEAL.  view of the transaction, They will, therefore, humbly advise Hey
Majesty to affirm the decree of the Judicial Commissioner and of
the lower Appellate Court, except so far a8 it is modified by the
decres of the Judicial Commissioner and to dismiss this appeal,
The appellant wlll pay the cosls of it.
Appeal dismissed,
Solicitors for the appellant : Messrs. 1. Lo Wilson & Co,
Solicitors for the respondent : Messts, Burrow ¢ Rogers,
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APPELLATE CIVIL.

1894 Before M. Justice O'Kinewly and Mr. Justice dmoor AU, ‘
Feb. 28 01,AP CHAND NOWLAKIA axp ornens (Devexpants) v ASTTUTOSI
CHATIERIBE (Prawrwr) *
Bongol Tenaney Act (VIII of 1885), section 188—Tenure, Tncidents of—
Tenants, Applications against ssveral—Form of Peiition—Praclice.

Section 158 of the Bengal Tenancy Act docs not authovize one application
being made againsl o number of tenmre-holders Liaving separaie and distinct
tenures, Tho proper procedurc i§ by soparate applications against cach, ‘

Tne petitioner having, on the 25th Juno 1890, become the par-
chaser of mehal Huda Burnagar ok a rovenue sale under Ach X1
of 1859, and Daving taken delivory of possession through the
Collectorate, applied in tho Court of the Subordinate Judge of
Murshedalnd wnder seotion 158 of the Ben gal Tenancy Ach :

(@) to determine tho names, places of abode and other parti-
cularg of tho parlios holding possession of mouza

Girdgury appertaining to the purchased mekal, and.

also to determine what are the 1ights of such parties ;

% Appeal from Order No 114 of 1893 against the ordar of R, H. Anderson,
Bsq, Officiating District Judge of Murshedabed, dated the 10th of Maréh

1803, veversing the order of Bahoo Xali Charn Ghosal, Subordinate J u(Tge' of
that districl, daled the 18l of December 1802, ‘
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(b) to determine whether the second parties are liable to be
ejected, and whether they have any right to retain
the land they had been holding ; and also to determine
to what class of tenants they belong, and whether
the rents payable by them are Hable to enhancement ;

(¢) to determine what amounts and rates of rent are payable

by the parties who have been holding possession of
the mouza.

The petition contained the names of some twenty tenants as
being the parties in possession of this mozua. and it was against
these tenants as o body that the application was made.

Severa] of these tenants filed counter-petitions, in which they
separately objected to the application on various grounds, all of
them however taking the objection that the petitioner was
not entitled under section 158 to make one joint application for
the purpose of determining the incidents of the several tenancies
held by bis tenants as a body ; bul that the application contem-
plated by the section was in the nabure of a suit agninst each
tenant separately.

The Subordinate Judge held that section 158 comtemplated
cases of individual tenmants; and that the provision of the Civil
Procedure Code ag to suits applied to applications under that
section. He, thercfore, rejected the application on the ground of
misjoinder.

On appeal the District Judge was of opinion thal the soetion
gave to a zemindar the right of making one application which
might embrace more than one tenancy, and was intended to provide
a cheap method of settling disputes between landlords and tenants,
one which could be easily worked and by which all malters in
dispute between them could be dealt with together. He further
was of opinion that the application was in the nature of a suif
on the authority of Petu Ghorai v. Ram Khelawan Lal (1), bub
considered that Chapter IV of the Code of Civil Procedure did
not stand in the way of the petitioner as no question of joinder of
causes of action arose, it nob being compulsory on him to state his

(1) L L R, 18 Calc, 667.
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vensons for making the application. Ilo therefore held, first, that
the form of the application was not affected by the Civil Procedure
Code 5 and, sceond, that there was nothing in section 158 to prevent
the petitioner from making one application for the purpose of
determining the incidents of the several tenancies referred to in the
petition, He therefore allowed the appeal.

The tenants appealed to the High Court.

Mr, Woodroffe (with him Babu Saroda Churn Mitter) for the
appellants contended that an application under section 158 against
a nnmber of lenure-holders holding separate and distinet tenures
conld not be maintained - citing Dhupendro Narayan Dutt v.
Nempye Chand Mondul (1) 5 Debendro Kumar Bundopadhya v. Bhu-
pendro Narain Duit (2), and distinguishing Moheeb Ali v, Ameer
Rai (3.)

Dr. Rash Behari Ghose (with him Babu IIarapwsatl
Chaiterjee) for the respondent.

The judgment of the Court (O’KiNpaLy and Ammer A1y, JJ.)
was a3 follows :—

In this case Ashutosh Chatterjee applied to the Courtunder
section 158 of the Rent Act to have the nature of a large number
of tenancies determined in one suit. In other words, he asked
the Civil Court to do what the law declares in section 103 to he
the peculiar duty of” the revenue authorities,

The Subordinate Judge was of opinion that section 158 only
referred to particular cases, and did not justify such an applica-
tion. The District Judge, however, was of opinion that the sec-
tion should be literally constrned, and that the proceeding should
be allowed, Wo think the Legislaturo did not contemplate that
the several causes of action should be lumped up together, Thero
is no procedure known to our law that recognizes the right to
bring batches of suits in one claim, We divect that the decree
of the lower Court be sct aside, and that of the fifst Court
affirmed with costs.

T. A P, Appeal allowed.

(1) LL B 15 Cale, 627. 2) L L R,19 Calc, 182
(3) L L. R, 17 Cale, 538.



