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attendance of tho accused and permit him to appear by hig

mple“ or. The application of this section is not limited to summong
1
ADHIMRINI Cases, but to any case in which a Mmrlstmte may issue a summons,
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Section 205 consequently a pplies to a case of this description,
With the expression of this opinion aste the law, we leave it
to tho Magistrate to exercise such diseretion as ho thinks fit ang
pl‘o})ﬁl'u
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PRIVY COUNCIL.

MAKUKD RAM SUKAL (Pramrirr) » SALIQ BAM SURAL
(DrreNpant.)

[On appesl from the Court of the Judicial Commissioner, Central
Provinees.]

Avrbitration—Submission to arbitration—Award not disposing of all the: mat-
ters referred—Finality of wward~Validity of owurd—~Consent of parties.

The ground for holding an award to be invalid en account of iy not
disposing of lf the matters referred appears to be that there is an implied
condition in the subniission of the parties to the arbitration that the award
shall dispose of all. This condition may be waived by the consent of the
partiey before the wbitrators,

The partition of joint estate, consisting of different properties, having
Deen submitted to mbitration, and the parties agreeing to a division being
made by sieps, and that each division should be final, without any condi-
tion thut the award should not be final while part remained undivided :
Held,in « suit brought by one of the parties for partition of the whols
estate, aftor such s division of part, thet, although cames cited as to the
invalidity®of an incomplete award might have been applicable had the
arbitrators awarded as to only part of the property of their own suthority,
and without thet of the parlics, it was competent to the latter to agree
before the arbitrators to the division buing made as it Lind been ; and that
here the partition, s to the property divided, wos final, Only a decres
for the putition of the nndivided residue could be made. o

Apruar from a decree (16th July 1888) of the Judmml Oom-
missioner, in part affirming and in part modifying a decree (28th
August 1887) of the Commissioner, Nerbudda, which decrge
affirmed, with modifications, after two remands and intermediate

* Present : Lonps Warson, Hopnouss, und SDAND, and S R, Coocs.
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proceedings, a decree (18th September 1878) of the Deputy Com-
missioner, Niwar.

The question here raised was as to the effect of an award of the
81d September 1874, made by arbitrators appointed by two bro-
thers to make partition between them of all the ancestral and
other estate held by them jointly, that award not having divided
all the joint property. The award of 1874 was not filed under
scetion 827, Act V1II of 1839, then in force, The Deputy Com-
missioner, Nimar, refused, on tho ground of the award having
been incomplete, to order this award to he filed, on an application
made in January 1875 by one of the two brothers, Tulsi Ram,
father of Saliq Ram, now respondent. Division of part of the joint
family property belonging to the two brolhers was made; bul
Makund Ram, the other brother, declining to abide by the award,
brought this suit against his brothor Tulsi Ram for partition of
the whule joint estate, valuing it at more than thirtcen lakhs,
Tulsi Ram died in 1885, his son Saliq, thoncoforth, representing
him, The plaint alleged that the dispute was about the undivided
property remaining *in their respective wronglul possessions,”
and that the award being incomplete was inoperative. The defence
of Tulsi Ram was that partition could only be claimed of that part
of the joint estate which had not been already divided by the
award, and he set forth in separate schedules the divided and the
undivided property. The only issues, material to this report,
were whether the award was valid, and to what extent ; and
whother the property in the defendant’s possession under the
award beloﬁged to him. On the 18th September 1878 the Deputy
Jommissioner, Nimar, found these issues in favour of the defen-
dant, and he decreed division of the properly not yet divided, dis-
missing the claim as to the other.* On the 2nd September 1879
the Appellate Court, the (jommissioner, Jabalpur, remanded tha
suit, Intermediate proceadings, which nced not be specified, lasted
till the 15th October 1888, when the Deputy Commissioner,
Hoshangabad, issued a commission to Narain Seth, one of the
original arbitrators, who filed lists setting forth a division of the
property still undivided. On return after remand, on the lst
May 1884, the dacree of the first Court was upheld by the Court
above, the Commissioner, Nerhudda. On appeal to the Judicial
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(lommissioner the suit was again, on the 17th August 1685,
remanded. Upon this a decision was given by the same Com.
missioner on the 22nd April 1886 dealing with all the questions
of fact as to Makund’s freedom of action, and as to the condyct
of the arbitrators, and direcling the lowor Court to appoint fresh
(omuissioners, who should take up the report of the 15th Qctoler
1883 as the hasis of their enquiry, and themselves report upon it.
This report was made on the 25th June 1887, supporting the
conclusions of the former in most particulars, On the 194
August 1887, tho ultimate decree of the Nerbudda Court uphald
the award of the 3ed SBeptember 1874, and decreed that the
vesidue of the property should be divided in accordance with the
report of the 25th June 1887, oxcept as regarded t!u'ee villages,
Thoso three were to bo allotted to Makund, and the defendant
Saliq Ram, in lien of his shave thereof, was to receive Rs. 24,000,
each party to pay their own costs. On the 16th July 1888, tho
Judicial Commissioner gave judgmont as follows, on ihe point 1o
which this appeal mainly related, viz,, whethor the award of 1874,
though incomplete, was valid, or was invalid, for want of finality :—

“The arbitralors are to make an egual partition, ithat is really what ihé
direction iy, and there is no gpecial provision as o how the partition is to
be made, whether by actual metes and bouuds, or in what way. In the
case of Gujapathi Radhilw v. Guojapothi Nilgmani (1) # was said:
¢ A document of this character between natives should not De oconstrued
“parrowly by & strict interpretation of the literal meaning of the words,
“1Its object and general spirit are the best keys to the interpretation of
“language probably nol very carefully studied.” Tlhis prineiple should, I
think, be applied in the prosont ease. What the parties wanted was to
have s partition 1made in the manner most suitable under the circumstances. I
do not think they intended thal, unless the arbitrators divided by actual metes
and hounds every plot of groand, or divided in specie all {he miscellaneons pro-
perty, the award should be invalid. The award is, no doubt, incomplete ; b,
except as regards the bonds and securities which the arbitrators weore not allowed
1o divide, and the property which was not submitted to them for division, it was
just such o partition as the parties probably would have made for themselves.
Moreover, according to Russell (p. 267), the rule oviginally was, that unless thers
was an expross condition that the award be made of and concerning the premises,
an sward respecting ene matter submitted was good, provided that it was
not necessary, to make the award just, that the other matlers should also have

(1) 13Muo. 1 A, 500 5 B, L. R, 202
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heen decided. The modern rule is, he says, that an express condition is not
« puquired 3 but the question in all eases to be decided is, whether the terms of the =

HE
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« gubmission show that the parties mean every point in dispute to be decided by pan Suxar

«the urbitwstars. . . . Asitisnot ordinarily the intent of the parties that
@ wme matters only shonld be determined, uwl that they should be at liberty
iy go to law for the rest, it follows that the wbitrator is generally hound to
wmake a final decision upon all the matters referred 1o him, in onder {hat
« hig award as to any should he effectunl.” This principle wag followed in o
Bombay case, Daadekar V. Dandehars (1) referred to by the learned
Counsel.  But I think the rule should be applied liberally in a case like the
present, regard heing had to the way in which Hindu families themsclves parti-
tion property, absolutely dividing some of it, and leaving a pat wndivided to
guit their convenience. . . Russell goos on to say that if there Le a clanse
empowering the arbitrator to make one or more awards at his diserction,
the Courts, unless there be something repugnant to such a view, will hold {lat
the arbitrator may make a valid and final award on onc matter only, for
the parties do not make it a condition to the validity of his decision on .one
subject that all matters should be disposcd of by him (sec also Lewis v. Bossiter
(2), per Bramwell, B. If, then, in the present case there had been a clause em-
powering the arbitrator to make one or more awards at his discretion, the award
would have been undoubtedly valil, As I understand the rule ag to waut of
finality rendering an award iuvalid, it is based on the wording of the sub-
mission especially, and on what may reasonahly be tuken to be the intention of
the parties, becanse the submission alone invests the arbitrator with authority,
definos his duties, and is the foundation of his proccedings. Therefore I do
not think it would be right to apply the English rule sirictly in an Indian case,
where the submission to arbitration is not writton by one who is conversant
with the law 5 but I would rather look to what was the probable intontion of
the parties, and what the justice of the case requirves. I cen sesno injustice
to either parfy in upholding the award in so far as it actually effects a parti-
tion. The cash and ornaments, the Bhonas house, the 26 villages in the
Harda tahsil, and the houses in Harda, properly formed subjects for a separate
partition. The partics had quarrelled and wished to sepavate, and they appoint-
ed a panchuyat to divide their family property. Iftho panchayet succeeded
in dividing the whole of the properly, that would of cowsebe most satis-
factory ; but, considering the nature of the property, I'think that the parties
could hardly have expected this, and that they must have contemplated that
theaward of the arbitvators would be'valid as regavds the property divided,
oven though the whole was not divided, As regards the property which was
not brought to the notice of the arbitrators, the failuve to divide it cannot be
held to vitiate the award, If a question is not brought beforoan arbitrator
for decision, the fact that he does not decidethe question does not detract
from the finality of his award, Then the bonds and securities could not be

(1) LL. R, 6 Bom,, 603. (%) 44 L. 7. Bxch,, 186 at p. 189,
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divided because Makund Ram locked them up, and it is not for him to object
to the award because it does not divide these bonds. Of the rest of the pro-
perty, what wasleft undivided without satisfactory reasons is, I have shown,
property of little importance. I would notice also that as a great part of the
property consisted of revenue-paying estates, complete partition of which
could only be offected by the Collector, the parties could not have contem-
plated that the arbitrators would necessarily be able to make an absolute
complete partition.

“For these reasons I am of opinion that the award cannot be set aside on
the ground that it was not final.”

On an appeal from the Judicial Commissioner’s jundgment,
Mr. R. B. Finlay, Q.C., and Mr. C. W. Arrathoon, for the
appellant, argned that the award of 1874, having been indefinite
and incomplete, was not final ; and that the fact of its having
been made was no answer to the claim. It was a general rule
that an award must be made dta quod flat de premissis.

Makund Ram had consented to partition by award, but that
award was to have been complete and final. Wherefore, the

award was ineffective to preclude a decree from being made
for the partition of the whole of* the family estate. It was nota
correct conclusion to infer, from Makund’s acts, his consent
to there being an award made of part, the real submission and
agreement of the parties having been that the award should Be
accepted, or rejected, in its entirety. There were also acts done,
in connection with the making of the award, under official
pressure, which had prevented the exercise by the arbitrators of
their free and independent judgment, There had been official
interference, and repeatedly during the proceedings the consent,
said to have been given by the plaintiff, had not been freely given.
He had objected to going on, and pressure had been exercised
by Government officers.

The cases of Randal v. Randal (1); Stone v. Phillips (2);
Wakefield v. Lanelly Railway Co. (8) were referred to.

Mr. J. D. Mayne and Mr. N. D. Allbless, for the respondent,
contended that the arbitrators’ award was an effectual partition of
all the property which it purported to divide. It was not affected

(1) 7 Bast., 81. (2) 4 Bing, N.C,, 37.
(3) 11 Jur,, N.S., 456.
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by the partition of the whole estate not having boen completed,
and was an answer to so much of this claim as rolated to the
properties already partitioned by that award, Omission to con-
sider a point on which the conclusion depended might have affoct-

od the validity of the award. Bub hers no principle on which the.

award proceeded could be affected by the partition having been
tefi unfinished. Thus, there was no roal want of finality in
the award. The divided property was separable from what had
been left undivided, and the parties had accepted what had boen
apportioned to ¢hem. The conduct of the parties showed sub-
mission on their part to the arbitrators’ action, and thers was no
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condition, express or implied, that there should be ne partition

unless it should be a partition of the whole family estate. It had
been the resuls of the pluintiff’s own obstructivaness that part of
the joint property bad been left undivided, and to proceed by divid-
ing part at o time was in no way inconsistent with the original
veference. Upon all material questions of fact, the final decision
of the first Appellate Court, the Commissioner of the Nerbudda
division, was cenclusive, and regarding all queslions of law the
judgment of the last Appellate Court, the Judicinl Commissioner,
was correct, and should be maintained.

Mr. ¢ W drathoon replied.

Afterwards, on the 27th January 1894, their Lordships’ judg-
ment was delivered by

Siz R. Couvcmt—Makund Ram, the appellant, and Tulsi
Ram, the father of the respondent, were brothers, and the suit
from which this appeal arises was brought by Makund Ram
against Tulsi Ram for partition of moveahle and immoveable pro-
perty in their joint possession, fall details of which were given in
lists annexed to the plaint. Tulsi Ram, in his written statement,
admitted that ho and Makund Ram were brothers and were entitl
ed to the properly in equal shares, but he submitted that the
greater part of it had been partitioned, and that Makund Raw, the
plaintiff, was only entitled to claim partition as regards such of
the property as remained unpartitioned, the particulars of which
were given in Schedules F. and G. to the written statemont. He
alleged that by an agreoment dated the 1dth of May 1874 it was
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voferred Lo arbitrators appointed by the parties to make partition

y of all the property ; that the arbitrators meb and proceeded step hy

stop, ak the requost and with the consent of the parties, to divide
the great bullk of the property, and the plaintiff and defendant
each took possession of what came to his share ; and he prayed that
the property which had not been partitioned or divided might be
partitioned and divided by tho Court,—
The agreement to refer is in these terms :—

“ Ve Makund Ram and Tulsi Ram Sukals are zemindars of mouza B]lmms,
tahsil Harda in the Toshangabad district.  Whereas we, both brothors, are not
on good terms with oach other, it is evident that it is not proper now 1o live
jointly. Within British doniiions each of us two brothers is cntitled {o half
and half share of moveable and immovealle property, whether ancegtral or self-

,‘ acquired or standing in the names of sons nominally 3 and we wish that the

aforesaid property may be divided into two equal shures by arbitration. We
therefore on our behalf nominale Narain Bbai Soth resident of Timmrni,
Sukhdeo Yeth resident of Harda, and Manikchand Seth agent of Bhajju Shah
Peochand Seth and residing at Hoshangabad, as arbitrators ; and we hereby
agree and bind ourselves in writing that none of us two will object to the taking
and aceepting of a thing allotted to Lis share by the arbitrators abovenamed
heving equally divided the property into two shaves of the two brothers.”

On the 3rd Soptember 1874 the arbitrators made ther award,
the first part of which is as follows :—

“1. On the 15th May we held & meeting at village Bhonas and we allow-
el both the parties to divide eash, gold, silver, jewels, and precious stones, &o.
between them.  Wo adopted this megsure with a view that strangers may not
obtain a knowledge of such property. Both iho brothers accepted and agreed
10 this arrangement and divided the property mutnally.  They almitted lhaving
done so before Mr. Nedham, Assistant Commissioner, and all the arbitrators.
Further they took possession of their respective shares.

“9. Onthe 16th May the arbitrators proposed as follows regarding the
divigion of the dwelling-house ot mouza Bhonas. We the arbitrators arranged
to divide the dwelling-houso into two equal parts and to drew the shave of each
brother by lots, They would have then taken the share falling to their res-
pective lots, bnt Makand Ram Sukal refused 1o draw lots, and stated that if
Lulst Ram puid him half price of the house to be fixed hy bim he can toke the
house. And if he does not Iike to do w0 he Makund Ram would tke the same
and pay Tulsi Ram half the price, On this the meeting of the urbitrators clos-
ed (for that day). On the 17th day of the same mouth before Manik‘chand‘tmd
Sukhdeo Seth, Makund Ram valued the house at thirly thousand rupees,
and stated that if Tulsi Ram pays him Rs, 15,000, vie, half of that amoimt
(Ba, 80,000), he cun possess the house with its limits, Tulsi Ram aceepted.



VOL. XX1] CALCUTTA SERIES,

the above arangement and expressed Lis willingness to pay up Re, 15,000
and to take posscssion of the house, On this, Makand Ram Sukal backed
out of his agreement and the meeting of the arbitrators closed thai day in
consequence. Again, on the 31st May, we the arbitrators, except Manikchand,
went to mousa Bhonas to divide the house in question, At this time the
property of the description of clothes, ntonsils, &o., was divided. Regarding
the partition of the house both the brothers al our advice agreed to divide
the house according to the plan drawn up by us on the same day. This
plan shows the houndaries of the house. Both the brothers signed this
plan and accepled partition according to it They attested this partition
tefore Mr. Nedham and us the arbitrators in whose presence it took place.
They also took possession of their respective shares, Further, Makund Ran
agreed {o receive Bs. 1,000 ag damages and cost of building walls, &e., and
ulsi Ram Sukal agreed to pay up the summ, and therefore Makund Ram is
entitled to got this smount.  The above partition took place with owr unani-
mous opinion and fult consent of both paties. Northern part of the house
came into the share of Tulsi Ram, while the southern came into the share of
Makund Ram,”

The award then proceeds to divide the Harda villages.
states that two lists were prepared by WMakund Ram, one of
Bhonas circle and the other of Pokharnee, tha properties in them
being found by the arbitrators to be of equal value, Tulsi Ram
agreed to take DBhonas circle and Makund Ram, the award says,
nccepted Pokharnee of his own free will ; that the arbitrators
signed the lists, and Doth the brothers took possession of their
shares, The list of the villages in each circle is given in the
award, It then states that all the houses sitwats in Harda were
divided on the 29th and 30:h June with the unanimous consent
of the arbitrators, and a plan drawn in English and Hindi was
filed which showed what houses were allotted to Tulsi Ram and
what to Makund Ram.  One named house was to remain in the
possession of Tulsi Ram, he paying Rs 600 to Makund Ram.
The award then stabes that the houses wore divided by two lists
being made and lots drawn. It then states that on the 2nd of
August the avbitrators assembled to divide the remaining undivided
property, and that they divided al} the property according to the
lists filed by Tulsi Ram in the manner after stated, but with the
exception of grain the remainder of the award does not makea
partition of the property, and it has been seen that Tulsi Ram in
his written statement admitted this. An application to file the

597

1893-94

MARUND

Ram Suxan

DR
Sarig Tam
SUKAL.



598

1893-94

MAI{U\II)

THE INDIAN LAW RIEPORTS. [VOL, XXI,

award, under the provisions of section 827 of the Civil Procedurs
Code, was made by Tulsi Ram on- the 21st January 1875 and was

Ran SUKAL vefused on the 29th Mareh 1875 on the ground that the award
S AL[Q “ax Was incomplete and incapable of execution,

SuxarL.

In 1877 Makund Ram brought his suit for partition. It was
first tried by the Deputy Commissioncr of Nimar, who gave his

judgment on the 18th Septembor 1878, In it ho found that soon

after the arbitration commenced Makund Ram showed by his ge-
neral behaviour and various overt acts his dissent from nearly all
the decisions of the arbitrators as they were given from time to
time, and that it was mainly due to his persistent obstructiveness
that a full and complete award was not given, but that whethor
under protest or no he took possession of the share of the landed
property that was awarded to him. The decreo was that the plaine
tiff’s claim for partition for such of the family property as was
dsseribed in the award of the arbitrators should be dismissed, that
the debts due to the {anmily before the partition should be divided

under the orders of the Court into two equal shares, and that the
property described in the Schedules T, and G. should also be
d1v1ded into two equal shares.

Makund Ram appealed to the Court of the Additional Commise
sioner, and the suit was on the 2nd April 1879 remanded by that
Court in order that the value of the undivided property might
be ascertained in such a manner as might enable the lower
Court to divide it equally between the plaintiff and defen-
dant. The proceedings on this remand were returned to the
Additional Commissioner’s Court of the Nerbudda Division to
which the suit had been transferred, and it appearing that there
was a technical objection which invalidated them the suit wason
the Brd January 1880 again remanded. After this theve appears
to have been great delay on the part of the Deputy Commissioner
of Nimar, and the suit was, by an ovder of tho 19th April 1883,
transferred to the Court of the Deputy Commissioner of Hoshanga-
bad. The record and proccedings, with a report of Commissioners
of the 16th October 1883, having been returned by the Deputy
Commissioner to the Commissionsr’s Court, Nerbudda Division,
judgment was given on the Ist May 1884, In it the Commissioner
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held that so much of the plaintiff’s pleas in appeal as related to the
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arbitrators and their award had been disposed of by the Additional ™ paxunp
Commissioner’s judgment of the 2nd April 1879, and made a RAM USUK“‘
decree upholding so much of the decree of the lower Court of the Sirg Rax

18th September 1878 as dismissed the plintiffs claim for parti-
tion of property divided by the award, and modified the rest of that
decree by adopting the Commissionor’s report of tho 16th Qctober
1883, and the lisis marked 1, 2.

From this decres the plaintiff appealed to the Judicial Commis-
sioner, and Tulsi Ram having died, 8aliy Ram, his son and heir,
was made respondent. On the 17th August 1885, on an objection
by the plaintiff that the judgment of the Additional Commissioner
of the 2nd April 1879 did not dispose of his objeetions to the deci-
sion of the Deputy Commissioner of Nimar of the 18th September
1878 in respect of the validity of the partition of property made hy
the arbitrators, and that the plaintiff was entitled to have those
objections in appeal adjudicated on, the Judicial Commissioner held
that the plaintiff was so entitled, and that it was not sufficient
simply to ignore them ; and the suit was remanded to the lower
Appellate Court to decide the pleas in appeal against the decision
of the first Court declaring that the pariitions of property
made in 1874 by the arbitrators or otherwise were valid and not
liab'e to be disturbed. The judgment of the Commissioner on
this remand was given on the 22nd April 1886, and being

a judgment of a first Appellate Court it is, as regards tho facts
found, final.

It will be convenient here to notice that the objections taken in
this appeal by Mr. Finlay on behalf of the plaintiff were that the
award was bad, as it did not deal with all the matters submitted,
and was uncertain, and that Makund Ram objected to go on and
only did so under pressure, The judgment says: “ I hold that the
appellant has altogether failed to show that the reference to arbi-
tration was made under misapprehension, and still less under com-
pulsion, + . . Asto compulsion it is absurd on the face of it,
having regard to the plaintiff’s age and position al the time, and
to the fact that no one of the local authorities had any conceivable
interest in bringing compulsion to bear on either party, . .
The point for determination seems o be what weightisto be

SUKAL.
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attached to the appellant’s own signature of the document whereby
he elected the Pokharnee chuck, On this point the document itself

Rax SUKAL §s the best evidence, and I entirely agree in the view urged by
SAH; "Ran respondent’s (ounsel that this document represents an amicable

SUKAL,

division, voluntarily and deliberately made by both parties. Some
inequality in the net profits of the chucks was apparent on the face
of the lists when they were signed, but I muet hold that the plain-
{ifF knew quite well what he was ahout when he signed them, and
thiat he signed doliberately + .. . Asto the cash gold and orna-
ments I agree with the lower Comrt that they wove amieably divid-
od between the parties at the arbitrators’ snggestion and instance.

.+ As rogards the house at Bhonas there is every reason to
believe thal the division was amicabls and complete. As regards
the Harda houses there is no ovidence of inequality or unfairness
in the award.”

This judgment is a complete answer to the objection that
Makund Ram was under pressure and was compelled to agree to
the arbitration and to proceed withit. Also it is found as a fact
that the parties agreed to and made a division of parts of the
property without any condition that this was not to be final and
was to be dependent upon the whole of the property being divided.

If the arbitrators had done this by their own authority only,
the cases referred to by Mr. Finlay might have been applicable,
but it was competent to the parties, when they were before the
arbitrators, to agree to the division being made by steps, and that
each division should. be fingl, It was a convenient plan and it
was for their interest to adopt it. They might waive the condi-
tion that a complote partition must be made of the whola of the
property. The ground upon which an award which does not
dispose of all the matters referred has been held to bo invalid
appears to be that there is an implied condition that it shall do so.
Upon the facts which have been found by the frst Appellate
Court their Lordships think that the award, so far as it makesa
division of the property, is valid.

A veport of Commissioners as to the division of the prop‘eyrty"
not divided by the award having been submitted to the Deputy
Commissioner, he, on the 6th July 1887, submitted the papers to
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the Court of the Commissioner of the Nerbudda Division, tho
Judge of which made a decree in these terms : *It is ordered
that—(1) The arbitration award, dated 8rd September 1874, is
upheld with respect to all property said in that award to have
been divided; (2) that the undivided property will now be
divided in accordance with the list appended to the Commissioner’s
report, dated 25th June 1887, which has been fully accepted
exeept as regards the three villages of Sonkheri, Lakhanpur, and
Somara. Those three villages will now be allotted to plaintiff
Makund Ram, and defendant Salig Ram will receive in lieu there-
of Rs. 24,000.”

Saliq Ram appealed to the Judicial Commissioner, one of his
grounds being that the lower Appellate Court ought to have
awarded to him a half share of the villages and the rents and
profits thereof, inasmuch as they were acquired by the use of joint
family fonds: and Makund Ram filed objections under section
561 of the Civil Procedure Code. The facts as to these villages
are that one Khushal Patel owed a debt of Rs. 48,000 to the joint
tamily of Makund Ram and Tulsi Ram, and that shortly after
the award was delivered in 1874 Makund Ram, by means of a
Qeﬁamz’ transaction, took Rs. 10,000 in cash and a conveyance in
his son’s name of the three villages in lieu of the joint debt. It
was nob dispated before the Judicial Commissioner that this was
the result of the finding of facts in the Commissioner’s report.
The Judicial Commissioner modified the decree of the lower
Appellate Court so far as it affected the three villages, and some
land situate in the town of Harda, about which there is no ques-
tion now, and decreed that the three villages should be divided
equally between the parties, and that Makund Ram should pay to
Saliq Ram Rs. 5,000, being half of the Rs. 10,000, Whether thisis
right is the only remaining question in this appeal. It seems to
have been contended that the taking a conveyance in his son’s
name shows that Makund Ram intended to buy the villages for
himself and not for the family, but the agreement to refer shows
that family property might be in a son’s name. Makund Ram
might, as manager of the family property, and honestly, agree
to this way of seltling the debt of Khushal, He would have no

authority, and it would Le contrary to his duty as manager, oras
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189394 o co-sharer, to make use of the debb for a purchase on bis pwn
W account. 16 should be presumed, in 'tha ubsence of evidencs to
Rax SuxarL the contrary, that he did what he might lawfully do, and their
SMJQ%B» o Lordships think the Judicial C’o'mmmswnfar bas taken the right
SUEAL.  view of the transaction, They will, therefore, humbly advise Hey
Majesty to affirm the decree of the Judicial Commissioner and of
the lower Appellate Court, except so far a8 it is modified by the
decres of the Judicial Commissioner and to dismiss this appeal,
The appellant wlll pay the cosls of it.
Appeal dismissed,
Solicitors for the appellant : Messrs. 1. Lo Wilson & Co,
Solicitors for the respondent : Messts, Burrow ¢ Rogers,
0 B

APPELLATE CIVIL.

1894 Before M. Justice O'Kinewly and Mr. Justice dmoor AU, ‘
Feb. 28 01,AP CHAND NOWLAKIA axp ornens (Devexpants) v ASTTUTOSI
CHATIERIBE (Prawrwr) *
Bongol Tenaney Act (VIII of 1885), section 188—Tenure, Tncidents of—
Tenants, Applications against ssveral—Form of Peiition—Praclice.

Section 158 of the Bengal Tenancy Act docs not authovize one application
being made againsl o number of tenmre-holders Liaving separaie and distinct
tenures, Tho proper procedurc i§ by soparate applications against cach, ‘

Tne petitioner having, on the 25th Juno 1890, become the par-
chaser of mehal Huda Burnagar ok a rovenue sale under Ach X1
of 1859, and Daving taken delivory of possession through the
Collectorate, applied in tho Court of the Subordinate Judge of
Murshedalnd wnder seotion 158 of the Ben gal Tenancy Ach :

(@) to determine tho names, places of abode and other parti-
cularg of tho parlios holding possession of mouza

Girdgury appertaining to the purchased mekal, and.

also to determine what are the 1ights of such parties ;

% Appeal from Order No 114 of 1893 against the ordar of R, H. Anderson,
Bsq, Officiating District Judge of Murshedabed, dated the 10th of Maréh

1803, veversing the order of Bahoo Xali Charn Ghosal, Subordinate J u(Tge' of
that districl, daled the 18l of December 1802, ‘



