566

1894,

Feb, 26,

THE INDIAN LAW REPORTS. [VOL. XX1,

Before My. Justice Sale,
KANYE LALL DASS ». SHAMA CHURN DAWN.*
Practice—Purchase-money, payment of, into Comt—Conditions gf sqlg—

Tuterest— Registrar’s sale—Costs,

Where the purchaser of & property at a Registrar’s sals is out of time
in paying into Court the balanee of his purchase-money, the practise of
the Original Side of the High Court is that payment of interest ghall
follow as a matter of course. But il there has been delay on the part of
the party having the carriage of the proceedings, and if that parby appears
on the summons taken out by, the purchaser for the purposs of paying
info Court the balance of sneh purehase-money, he shall not be allowed his
costs against the purchaser.

Tars was an application made in Chambers, on notics o gl
parties, by o purchaser of a property sold by the Registrar under
a decree of the High Cowrt, for leave to psy the balance of his
purchoge-money into Court, the period for payment of such
bolance heving ab the time of the application expired, The
conditions of sale provided that a deposit of 25 per cent. should be
deposited by the purchaser at the timoe of sale and the balance
paid within one month; in default, interest at 12 per cent, being
made payeble from the end of ome month from the day.of
sale until payment. The conditions further provided that the
Registrar’s certificate as to the result of the sale should be fled
within eight days after the sale, the purchaser being at Liberty
to file it should the party having the carriage of the procsedings
fail to do so, and to retain his costs of so doing out of the pur-
chase money. M. Swinkoe, the attorney for the plaintiff, claimed
interest on the ground that the time fixed for payment under
the conditions of sale had expived. To this My, N. C. Boss, who
appeared for the purchaser’s attorney, objecbed, on the ground
thet the certificate of sale had not been filed within the tinte
required by the conditions of sale, and that this default had cansed
the delay in paying in the momoy. Mr. Swinkoc pointed out
that the purchaser had the remedy in his own hands, as he was
entitled to file the certificate himself if default were mado by the
party having the carriage of the procsedings, and could do so 86
the cost of such party.

# Original Civil Suit 606 of 1801
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§aLz, J.— This is an application by the purchaser at a Regis-
trar's sale for liberty to pay into Couwrt the balance of the
purchase-money. The only question is what order should be made
regarding the payment of interest on the purchase-monsy, the
period for payment of the balance of the purchase-money having
expired before the application for leave to pay it in was made.

It eppears that, by the conditions of eale, the purchaser was
required to pay a deposit of 25 per cent. on the purchase-money
gt the time of the sale, and to pay the balance within one month
from the day of sale, and, in default of payment within one month
from the day of sale, to pay such balance with interest at 12 per
cent, from the end of one month from the day of sale until
payment.

It is also required by the eonditions that the Registrar’s certi-
fioate as to the result of the sale should be filed within eight days
after the sale, the purchaser being af liberty to file it if the party
having the carciage of the proceedings should fail to do so, and
to retain the costs of so doing out of the purchase-money. This
is also provided for by Rule 415 of the Rules of Court, See
Belchambers’ Rules and Orders, p. 196,

After a certificate as to the result of a sale has becoms binding,
the purchaser may apply hy summons for leave to pay the belance
of the purchase-money into Court. A oertificate of sale, if not
objected to, becomes binding at the end of 14 days from the date
of its being filed. This leaves the purchaser a period of about a
waek to apply for leave to pay the balance of the purchase-money
into Comrt. If is obvious, thevefors, that if there be any delay in
filing the certificate as to the result of the sale, the purchaser may
be placed at s disadvantage. But the position of the purchaser is,
I think, sufficiently protected by the rule above referred to, which is
also a condition of sale, permitting him to file the certificate if the
party having the carriage of the proosedings fails to do 5o in proper
time, and vetain the costs out of the purchase-money. It seems
impossible to adopt any course which is practicable in these cases,
oxoept to pracead slrictly fu accordance with the conditions of sale
and the praciiee lail down by the Rules of Court; and I desire
thereforc to indicnte ihau for the future the practice will be in all
cases, where the purchaser is out of time, to make the payment of
interest follow as a matter of course, subject only to this, that if

567
1894

Kavyr
Lazy Dass
",
Smama
Cuuexn
Dawn,



568

1894

KANyYE
Lazn Dass
D,
SHEAMA
CHURN
Dawnx.

18%4

April 2,

THE INDIAN LAW REPORTS. [VOL. xx7,

there has been delny on the part of the party having the carriage
of the proceedings, and, if that party appears on the summong
taken out by the purchaser, to disallow him any costs as againg
the purchaser.

In this matber the purchaser will be ot liberty to pay in the
balance of the purchase-money, but he will be required to pay
interest from the end of one month from the date of sale unti]
payment of the balance of the purchase-money. The only remig-
sion I can make in his favour is to exclude the period during which
the matter has heen sul judics, that is the period between the day
on which this application was made and to-day. The purchaser
will bear his own costs of this application. The plaintiff's costs

will be costs in the cause.
Application allowed,

Attorney for the plaintiff: Mr. Swinhoe.
Attorney for the purchaser: Dabu J. . Dutt.
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TULL BENCH,

Before Sir W. Comer Petheram, Kb, Chief Justioe, Mr. Justice Pringep,
My, Justice Norris, Mr. Justiee O' Kinealy, and M. Justice Glose,

MUCHIRAM BARIK (Pratwrizr) v, ISHAN CHUNDER CHUCKER..
BUTTI axp orgers (DErmypaANTS).¥

Transfer of Property Aot (I of 1882), . 185 (el, d.)—dctionable
claim—Mortgage bond,

Per Preasnaym, C.J., Norris, O'Kivsary and Gamoss, JJ, (Pomvszs, J,,
dissenting),—The right to rocovera loan secured by a mortgage of im.
moveable property is an “* acbionable claim” within the provisions of section
185 of the Transfer of Property Act. '

Pep DPrrmmram, 0., Nozrrs and Guosw, JJ,—~Where an actionsble
claim has been assigned, the debtor may be discharged from all liability
by payment Lo the buyer of the price and incidental expenses of the sale,
with interest on the price from the day that the buyer paid it; provided
that such payment is made at any time before a judgment of a competen

# Full Bench reference in special appeal 99 of 1891, against the.
decrea of the District Judge of Midnapore, dated 30th Augnst 1890, modis.
fying the decroe of the 1st Subordinate Judge of that district, dated 28th
January 1890, o ‘



