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and thevefore there was nothing improper in his meking the 1894

purchase, And it would appear upon the evidence noticed by ‘"a;;;‘—

the Munsif that the plaintiff was aware of the sale and wes Cmusorz

watching the proceedings fo ses whether the judgment-debtors M:f“

would pay up the decree. That being so, wo do nob think that Ram Lax

this is & case in Which we should direct that the sale be set aside. Gosmarw.
Upon all these grounds wo ave of opinion thet the decres of

the Court bolow should be set aside and that of the Comrt of firgt

instanee restored. This order carriey costs in all Courts.

Appeal allowed.
J. V. W,
ORIGINAL CIVIL.
Before Mr, Justice Sale.
YAMIN.UD-DOWLAH anp ormers (Pramvrres) v. AMED ALI 1894

KHAN axp oraers (DErENDANTS) ¥ March 14
Practice—Dismissal of suit-—Staying Proceedings—Application to restrain
Recetver pavting with funds, pending appeal— Power of Court,

Under the Code of Civil Procedurs, once a suit has been dismissed ths
Qourt dismissing it is functus offieio, suve that it may stay execution of ibs
awn decree or order for costs.

An application therefore made to a Court of first instance after dis-
missal of the suif, but before appeal filed, asking that the recsiver may
be restrained from parting with fundsin his hands pending an appeal,
cannot be granted.

Ow the 6th April 1893, a consent decree was passed by Mr.
Justice Norris in & suit brought for a declaration, (1) that the will
of Nawab Ikbalud Dowlah, deceased, was invalid and inoperative
under Mahomedan law, (2) that the plaintiffs in the suit were the
lawful heirs of the deceased; and in the alternative, that the
will might be construed and a scheme framed thereunder. In
that suif a receiver was appointed,

On the 9th September 1893, a suit was filed by some- of
the heirs of the deceased who alleged thet they were unaware of

# Original Civil Suit No, 814 of 1893,
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the terms of the compromise, that they never gave instructions to
the attorney to consent to the decres, and were therefore not
bound by it, and prayed that the comsent decres might he set

AEMFD Axt aside, and that their suit might be taken as supplemental to the

Kaan,

former suit in which the consent decres was passed, and that
execution of that deoree might be steyed and an injunction granteq
vestroining the receiver from parting with the properties in his
hands.

This suit was dismissed by Mr, Justios Sale, and the injunction
which had been granted became therefore dissolved. The plain-
tiffs thereupon applied to that learned Judge for sn order on
the receiver staying him from parting with the funds in his hands
pending an appeal; the appeal at thet time had not been flled,
the filing thereof having been delayed for the purposes of the
application,

Mr. Phillips for the plaintiffs :—1I am not applying for stay of
execution, u8 execution has not been asked for by the deoree-
holders, The Code makes no provision for such an application ag
this, but the ense being still before the Court, no appeal being filed,
the application must be made in this Court. Itis left to the
Court, asa Cowrt of equity, to deal with it. Stay of execution
does not arise when a suit has heen dismissed; it only arises wheve
o decree has been made. What is to be dons when a suit involv-
ing the title to property is dismissed? What is to be done
during the time necessary to prepare an appeal? The Court must
have some means of placing the property out of jeopardy during
this time and up to the decision on appeal. Section 545 of the
Civil Procedure Code gives an analogous power to stay execution;
the present iz o stronger case than that of a proceeding in exeou-

tion of decree; it is more summary. I am still asking the Court

to adjudieate upon the suit, and I can do so till the time for
flling an appeal has expired. I have stated that I infend to
appesl, and the only question is whether I am to be driven fo
apply to the Appellate Court. The original decree is not finel s
long 88 the opportunity to appeal remains. Seotion 503 is wide
enough to allow the Court to appoint a receiver- during the whole;“
of the litigation, and I am entitled upon principles of equify &
havo the property kept safe, The sole question is whether the’
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consent decree is good, and I submit thet the Court ought to 1804
withhold the property until it is decided whether the decree is Y aurn-oo.
gOOd . DOWLAH

Mr. Pugh (with him Mr. Garth) for the principal defendants. AHMED AH

This is really an application to prevent the paying of the costs of
the suif. The consent decree is o final decree till et aside;
“finol decree” iy used as distinguishing it from ome of an
interlocutory character. The Cowt would heve power to ach
under section 545, but that power is not invoked. It has been
decided in this country that atter a suit is dismissed an injunction
comes to an end—>Molecooddeon v. Almed Hossein (1), Gossarn
Money Puree v. Guru Pershad Singh (2).

Tzely on Wilsonv. Cluroh (8). Otto v. Lingford (4) refers to
p stay of proceedings for costs pending appeal. Polini v. Gray
(5) is distinguishable os being a case under specinl and peculiar
ciroumstances.

Mr. Juckson, Mr. Bonnerjee, and Mr. T. 4. Apear, for others of
the' defendants.

SaLE, J.—This suit, the object of which wag to set aside the
decree in & former suit between the snme parties purporting to be
a congent decree, was dismissed with costs, it being held that the
compromise embodied in the decree is binding wupon all the parties
to the suit. An application is now made by the plantiffs in this
suit for an order fo prevent the disposal, pending an appeal, of
funds in the hands of the receiver appointed in the formuer suit,
The question which I have to consider is whether, under the
circumstances, I have jurisdietion to make the order asked for.

In the case of Wilson v. Church (8), where'an action had been
dismissed by a Divisional Court, it was held hy Sir George Jessel,
MR, with the concurrence of Brett and Cofton, rr.y., that that
Oourt had no jurisdiction to entertain an application for an injune.
tion to prevent funds in the hands of trustees from being parted
with pending an appeal, and that such an applieation eould only
be made to the Courfi of appeal.

(1) 14 W. R,, 884, : (8) L. R, 11 Ch D, 576.

(2) L L, R., 11 Cale,, 146. (4) L. R., 18 Ch, D., 894,
(8) L. Ry, 12 Ch, D, 438,
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In the later case of Otfo v. Landford (1), where an action had
been digmissed with costs, it was held by the Court, consisting of
the same Judges who had decided the former case, that the Divi-

A Azz sional Conrt had juvisdiction pending an appenl to stay proosed-

Kuoaw.

ings for costs under the order of dismissal, and that that question
differad entiroly from the question which had been determined in
the previous case of Wilson v. Clurch.

The practical result of these two cases is to establish the rule,
that when an action has heen dismissod with costs, the Comrt of .
first instance can, pending an appeal, stay procesdings for costs,
under the order of dismissal, but thatiifi cannot, pending an appesl,
restore and maintain by a further order the state of things which
existed previous to the dismissal of the action. '

In this country the power which the English Courts have of
staying proceedings for costs under an order of dismissal is given
by section 545 of the Civil Procedure Code. No doubt in the case
of Polini v. Gray (2) the Court of Appeal, consisting of the same
Judges who decided the other cases to wlick I have referred,
assisted by Lord Justico James, though it dismissed the suit which -
had been brought {or establishing the claimants’ right to share ina
fund, yet, on & subsequent application, made an order for preserving
the fund pending an appeal to the House of Tuords. There are in
that ocase circumstances which serve fo distinguish it from the
preceding cage of Wilson v, Clurch, one of the circumstances being
that in order to enable an application to be made for an interim
injunction, the Court stayed the drawing up of the order of die-
missal, Bub apart from this, it 48, I think, sufficient to say that in
the later caso of Offo v. Lindford the case of Wilson v. Church 1§
exprassly roferrod to and is treated as a continuing authority.
Rending, therefore, the caso of Polini v. Gray with the later case -
of Otto v. Lindford, the proper conclusion is that the jurisdiction-
exercised by the Appenl Court in the former case must be taken
to be a jurisdiction of an exceptional and limited character,.
end one which is confined to the Appeal Court in matters
which are appenled or intended to be appenled to the House of
Lords: see Humill w. Lilley (3). No procedure exists under

(1) L. R, 18 Ch. D., 304. (@) L. R., 12 Ch, D., 438,
(3) L. R, 19 Q. B. D., 83,
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which an application for an dnferim injunction can be made
to the House of Lords direct. The jurisdiction exercised by
the Appeal Cowrt in Polini v. Gray in respect of an appli-
ction which could mnot he made to the higher tribunal was
therefore one strictly of necessity. The other ocases which have
heen cited in support of this application, of which Brewer v, Yorke
(1) may be referred to asan example, deal with the power of the
Cowrt to stay execution of its own order, and have, I think, no
bearing on the present question.

A point has also been made of the fact that in this cese no
appeal has as yet been filed, and that the filing of the appeal has
besn puposely delayed in order to admit of the present applica-
tion being made to this Courts In Wilson v. Chureh it is true
an appeal would seem to have been filed, which was followed by
an application to the Appellate Court for an injunction. Buf this
Hetinotion appears to me fto bo immaterial. The decision in
Wilson v, Church proceeded on the ground that the Cowrt of
first instance had no power to interfere, not becaunse an appeal
had been filed, but because the soit had been dismissed. It
appeats to mo that under the Civil Procedure Code, once a suif
has been dismissed, the Court dismissing it is functus officio, except
that it may stay execution of its own decree or order for costs.
Tts jurisdiotion extends no further in regard to a suit which has
oeased to bo a-pending suit. This view is, I think, supported by
the Indian cases which have been cited, ois., Mokeeooddeen .
Ahmed Hossein (2), and Gossain Money Puree v. Guru Pershad
Singh (3). The result is that the application must be refused with

costs.
Application refused..

Attorneys for plaintifls: Messrs, Morgon & Ob.

Attorneys for defendants: Moegsrs, Harris & Simmons, Mr, M.
Dover, and Mz, E. O. Moses. ' ‘

T, A P

(1) L R, 20 Ch. D., 669, @ 14 W. B., 384,
(3) L Ln :Rn 11 C&lc., 1456.
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