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Before Sir W. Comer Petkevam, EnigM , Chief Jiistioe, M r. Justice 
Prinsej), and M r, J'listiee Tvemlym.

1894, The COEPO RATION of CALCUTTA (Dm endant) JADU L A Ji  
18. M U LLIC K  AND O ID E S S  ( P l i l N H P P B ) .*

Calcntia M mioipal Consolidation Aot {'Bengal Aot I I o f  ss. 2, 362,
256, 257, % 5— GalmUa Municipal Aot {Benrjal Act I V  of 1876), 
ss. 380,381, %%i~JBasti land-~Urgenei/~Trespass'~ Suit for damages.

Section 2, paragraph 5 of Bengal Act, I I  of 1888, t te  Calcutta Muni­
cipal Consolidation Act (by wliioli Act the former Calciitta MTinioipal Aet 

Bengal Aot IV  of 1876 is repealed) provides tliat pending prooeedings 
which may have been commenced under any repealed Aot shall be deemed 
to have been commenced under the new A ct; but though commenced before 
the passing o£ the new Act they must, to bo eiJootual, be continued under 
its proYisiona, and can only be used to enforce rights and powers ia 
existeaco at the time when it is sought to enforce them.

Where therefore before the passing of the Act I I  of 1888 and whilst Act 
IV  of 1876 was in force, the Municipality took measures under the latter 
Aot to eleanso hasti land which was in an insanitary state, and notwith­
standing the passing of Aot I I  of 1888 which provided totally different 
preliminaries and procedure for the purpose, continued the improTemeats 
practically under the Act of 1876, S M  that even if the procDodingg could 
be considered, under section 2 of Act I I  of 1888, to have been commenced 
■under the new Act, the action of the Muaioipality am’ounted to trespass 
for which they wore liable in damages to the owner of the land.

T he plaintife in tliis caso were tlie owBers of a piece of ten­
anted land Imown as Eaja  Bagan hasti; Jadu Lall Mulliot being 
entitled to one equal undivided moiety therein and the other two 
plaintiffs heing entitled to the other moiety. On the 19th Ootoher,
1887 as the result of an applioation made by some of the residenta 
of the hasti to the Municipality to take over a certain narrow 
slip of land for the purpose of making a Municipal road (a pieoe 
of land not a'fteoted by this suit), the OiEdating Chairman' 
of the Corporation furnished to the Oommissioners a written,report 
in which ho rocommendod the acquisition of the Eaja Bagaii 
budi under a drainage project.

*  Origina,l Appeal No. 32 of 180.̂  i n  s u i t  No, 450 of 1891.



On the 22nd Ootober 1887 the Oommissioners in meeting igg^
resolfed that an inspection of the lasfi should be ordered by C o e p o

two medical men under section 280 of the Oaloiitta Municipal e a t io s - o f

Aot (Bengal Act l Y  of 1876), and that the te th er consideration 
of the matter should be referred to the Bm ti Oommittee. On JapwLam 
the 9fch November 1887 at certain prooeedings of tlie Basti Com- 
mittee the Chairman moved for a medioal inspection in order 
fliat subsequent prooeedings under section 283A of Bengal Act 
IT  of 1876 should be taken, but it was resolved that orders 
should be passed only for a medical examination under sec­
tion 280 of the Act. This resolution was conSrmed on the 26th 
January 1888 at a quarterly meeting of the Oommissioners.
On the Sls'fc April 1888 a medical report by two medioal gentle­
men TOS made, in which they recommended (omitting such 
portions as do not refer to the land in suit) that the existing roads in 
Eaja Bagan hmti should be widened to 30 fee t; that a new latrine 
and bathing place should be erected; that all the roads should be 
sewered 5 that a tank should be filled in, and that surface drains 
should be made in the place of existing drains. On the SIst May
1888 the owners of the hasti, with the exception of Jadu Lall 
Mullick, agreed to make over to the Municipality sufficient land 
to make the existing roads 30 feet in width, and they suggested 
that the rest of the proposed improvements should be abandoned; 
and it was then resolved by the Basti Oommittee that a revised 
plan showing the new improvements desired by the owners should 
be prepared. On the 28th June 1888 at a proceeding of the BaMi 
Committee the proposal of the Ohaiiman that a revised plan should 
he accepted was carried. On the 8th September 1888 the Cha,iiman 
of the Municipality submitted to the Basti Committee a report 
which on the 11th September 1888 was considered by that Basti 
Oommittee, who at a meeting agreed that the revised plan phould 
be referred to the medical officers for adoption by them as an 
alternative recomraendation in their report. The medioal officers, 
however, refused to adopt the recommendation. On the- 2lst 
March 1889 the Budi. Committee met and again considered the 
re|iort of the 8 th iieplombor I 8 8 8 , and eventually adopted it, and 
aubmitted it to the Commissioners in meeting for orders under 
section 281 of Aol l Y  of 1870.
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1894 On the 1st April 1889 the Oaloufcta Municipal Consolidation 
T he Cobpo- (Bengal Act I I  of 1888) came into force. On the 4th April 

EATioN OF 1889 the iirst meeting of the Oommissioners nnder the new Act 
OaioOTTA meeting the resolution of the B ad i  OomTnittee

t o f f  L ail of the 21st March 1889 was confirmed. On the 20th June 1889 
the Secretary of the Corporation wrote to Jadu Lall MulKolj, 
requiring him -within three months to make or complete two 30-feet 
roads on the north and east of his property, which were to be 
metalled and sewered with surface drains to the satisfaction of the 
Oommissioners. On the 24th August 1889 the Secretary again 
wrote to Jradu Lall Mullick, infonmng him that unless he set to 
work within 15 days to carry out the improvements referred to ia 
the last letter the Commissioners would step in and do the work 
at his cost. On the 9th September 1889 Jadu Lall MuUick through 
his Attorney piotosted against the threatened action of the 
Commissioners, hut to this protest the Secrotary replied that the 
matter could not be re-opened, it having been finally considered 
by the Commissioners, stating that if the land were not willingly 
given up for the improvement of the hasti the Commissionera 
would execute the work without any further notice. On the 12th 
May 1891 notice of suit was given to the Commissioners, and on 
the 26th May 1891 the Corporation dug up 17 cottahs and 13 
chittais of land in the hasU and converted it into roads. M u  
Lall Mullict, therefore, on the 25th August 1891 filed this suit 
against the Corporation asking for a declaration of his rights to 
the land entered upon by the Corporation, for an injunction 
restraining the Corporation from continuing to trespass on the 
land, and for Rs. 2,500 as damages, or.in the alternative for 
Efi, 15,000, the value of the land taken up. The Corporation tiled 
a written statement justifying their action under Bengal Acts IV 
of 1876 and I I  of 1888, setting out all the proceedings taken by 
the BasU Committee and by the Commissioners in' meeting.

The case was heard by Mr; Justice Norris, who (after stating 
the facts as above) held that section 258 of Bengal Act II  
of 1888, assuming that the proceedings taken by the Commissioners 
were “ proceedings pending” within section 2 of the Act; and. 
that section 258 was applicable, required that the CommissiorieW 
in meeting should resolve upon whom a notice should be earved,.
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th.0 within which tho works should ba cai’iied out, and 1894
which of the w orks should bo carried o u t; and that the person J h b  Cobpo~

called upon to execute the works was therefore entitled to the e a t i o n  op 

judgment of the Commissioners in meeting as to what was a 
reasonahle time within which tho works should he carried out J a d uL ai,e 

and executed: but inasmuoh u  the resolution of the 4 th 
April 1889 specified no time within which the works were to 
be earned out it was therefore bad. He also held that the 
notice (the letter of the Secrctnry to Jadu Lall Mulliok of the 
20th June 1889) was had; and that as it was only after such notice 
as is mentioned in section 258 that the CommiBsioners had power 
to enter on the land and do the work themselves, the Corporation 
were trespassers in entering upon the plaintiff’s land and widening 
the roads. The learned Judge, however, held that in his opinion 
the provisions of section 258 could not be made applicable to the 
condition of things existing before the section came into force, 
that there were in the case no “ prooeeclings pending” within the 
meaning of section 2 of the Act. He therefore gave the plaintiff a 
decree for the value of the land taken by the Corporation, assessing 
the same at Rs. 800 a cottah, making a total of Es. 14,200.

The Corporation appealed.

Mr. Woodrofe, Mr. P^igh, and Mr. O^Kinealy for the 
appellant.

Mr. Fhillips and Mr. Bomcrjee for the respondent.

Mr. Wooiroffe submitted (1) that the proceedings were properly 
initiated under the old Act; (3) the proceedings ■were saved under 
SGction 3, and that the Commissioners had power, therefore, to 
proceed under section 258 of the new Act; (3) that it cannot be 
said the proceedings were null and void, because the time has not 
been specified; (4 ) that the notice was valid, although it did not 

mention a time; (6 ) and as to the price of the land and the damages 
hg referred to Mayne on Damages (jgth Ed.), 410, m dA m m doLall 
Sass V. Eoyeamt M m  Roy (1).

Mr. PMlKps for the respondeftt:—In section 3 of the new Act 
the definition of a hitiU is given: the word “ iasU” is only defined 
where a separate procedure is prescribed; in other places in the Act

(1) I,L .H .,5  0alc.,283.
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1894 it las ita natural moaning, -whatevGr that may be. The procedme 
Thb Cobpo- confined to hasU land ns defined in. the Act.

EATioir OP ProcBedinga eommenced Tinder tlie old Act could in no way 
C a ic o t t a  continued under the MsU provisions of the new Act, as they 

MutuoK^ must he according to a standard plan. The old Act had nothing 
to do with kcstis within the meaning of the new A ct; the old Act 
applies to blocks of huta. When a hasti is in contemplation and 
there is urgency, then, only it is that operations can be taken 
under the new Act. In detail the new Act as to basU procedm'e 
difEers still more from the old A ct: a standard plan has to be 
approved; the medical officers are to say whether the changes 
proposed are ui’gont or not. The report does not distinguish 
between what is lu’gent and what may bo undertaten under 
the more dilatory procedure. Oan these modes of procedure be 
applied to continue what has been begun under the old AotP 
How oan they be fitted on ? To fit them on, schedule A and the 
standard plan would have to be done away with. I f  there is this 
difficulty of fitting on the new procedure to the old, did the 
Legislature intend that proceedings commenced under the old Act 
should he continued under the new Act ? And with regard to 
this I  point out that abundant time has been allowed by the 
new Act for winding up all matters under the old A ct; a year 
has been given before the now Act should come into force. There 
was here clearly no urgency sufficient to satisfy section 258 

of the now Act.

The proceedings of the Commissioners were commenced by the 
Commissioners calling for the report; if  it was called for under the 
new Act the report must have been one in accordance with the 
section, hut here it was n o t ; the medical report did not distinguish 
between urgency and non-urgency. Section 2 was never intended 
to apply to these proceedings at all. The section intends to save 
kffal proceedings pending, but not such proceedings as these.. What 
was meant by the section isiihat proceedings by the old body of 
Commissioners under the old Act should be legally continuahle 
by the new body under the new Act. Under the old Act thoi 
Oommissioners might aot if there was a risk of disease, but the 
Legislature could not have contemplated that more than the; yeaa? 
allowed before the new Aot oame into force should have bo'ea

532 THE INDIAN LAW EEP0ET8. [VOL, SH ,



required for i i  Here no steps have been taken in relation to  out- 1S94
eiders until after t te  new Act oome into force. Therefore there Thb Coeito-
was no necessity for the oontinuanoe of the old proceedings. As eakoh- os

to whether the details ought to have been settled in meeting or
out of meeting, the word “ Oommiasioners” means “ Commission-
ers in meeting ” in section 268. The option is not to be exercised
by one body and the original direotion by the other body; here
the Commissioners in meeting are to mate an order first. I  read
the section that the Commissioners in meeting’, and not the
Chairman, should decide whether any steps should be taken after
finding out that the basti is in an insanitary state. I  say that
the works that should be done should be decided by the body of
the Commissioners. Section 262 shows that the works are to be
approTed by the Commissioners in meeting. In  this case nothing
has been decided as to who is to do the work, or the time within
which it is to be done. At most all the Commissioners in meeting
have done is to say that something ia to be done. As to damages,
it is not a question of shifting om’ ground at a ll; we hate merely
asked to be placed in the same position as we were before the land
was taken. The title to the land passes to the Corporation nnder
the decree. Under section 258 the Corporation do not acqnire the
land, but merely have aright to make a road. The decree has
given damages not for the temporary disposessionj but for the
permanent disposession.

The following jndgments were delivered by the Court (P eth e-  

KAM, C.J., P kinsep and T e e t e it a n , J J .)

Pbthebam, 0 . J .— The facts ont of ■which this question arises 
are so fully stated by the learned Judge in the Oonrt below that
1 need not relate them here.

I.do not think it necessary to express an opinion as to whether 
the resolution of the Commissioners of the 26th of January 1888 
and the report of the medioal men submitted in pursuance of it 
constituted a “ proceeding pending” within the meaning of section
2 of Act I I  of 1888, because I  think that even if it were, and so 
must be deemed to have been eomraenoed under the new Act, the 
subsequent procouilings were not in acoordance with the new Aot, 
and as the old Act was not in force when they wsi’© taken, the
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ISOJi Miinioipallty had uo power by virtue of its provisions to deal mth,
■The O o b p ( >  plaintiffs’ land, and that in doing so they committed a trespass.

C™oom section 2 provides is that pending proceedings wMoh
«. may have been commenced under any repealed Act shall be deemed 

Mtomok!" oommenoed tmder the new one, but though commenced
before the passing of the now Act, they must; to be eSeotnal, be 
continued tinder its provisions and can only be used to enforca 
rights and powers in existence at the time when it is sought to 
enforce them.

By sections 280, 281, 283 of Act l Y  of 1876 the Oommis- 
sionexB were empowered when they were satisfied that there was a 
risk of disease from the condition of an existing hloch o f hiite to oall 
for a medical report, and to take steps npon it, with a view to the 
removal of the risk. The power to take steps for the sole purpose 
of removing the risk of disease in any existing block of buildings 
is not given by the new Act, and clearly the power given by the old 
one is taken away by its repeal, but in place of it an entirely new 
scheme for attaining what is practioally the same end is provided 
by Part I I I  of Chapter X  of the Act ( bs. 247 to 370). All these 
sections, except section 270, contemplate that whatever is done, 
whether it is done by the owners on the requisition of the Oommis- 
sioners, or by the Oommissionera themselves, under the powers 
created by the Act, shall be part of an entire scheme, under wHoh 
the whole basU in which the works are to be done, shall be 
remodelled, Sections 257-26'l deal with the case of a basU ia 
which the huts are in an unhealthy condition, and provide that 
in such oases the Commissioners may call for a medical report, 
but the report must be aoeompanied by a standard plan dealing 
with the whole hasU, and must indicate what portion of the 
work it is necessary to undertake at once in order to remove or 
Aate the unhealthy condition of the basti, ond if, and "tfLen 
the Commissioners have approved the entire scheme, they may 
take immediate steps to carry out the works so necessary; 
and after this has been done, may cause the rest of the soheme 
to be carried out under the earlier aeotions, and when the whole 
has been done the basti is to bo deemed a remodelled iasU, itti, 
the same way as it would have been if the whole of the, pro'̂ i' 
oeedings had been under those earlier sections. The only other.
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power of interferenoe given to tke Oommissioners is that con- 1894 
tnined in seotion 270 by ■wliioh they are empowered under j j j j ,  C o ^ - 
Bome circuinstaiices to oleanse a &ash‘ whicli is in a filthy bation os 

condition, and to recover tlie costa from the occupiers. I t  is evident 
that none of these sections contain powers at all similar to those 
contained in sections 280 et seqq. of the repealed A.ct, hut only 
empower them to remodel the basti if it is in an insanitary 
condition or to cleanse it if it is filthy. What they have done 
in the present case is neither one nor the other of these things, 
as they have merely -widened the road iu a portion of the hasti 
under a medical report such as is contemplated by tho old Act, 
and which is not accompanied by anything in the nature of a 
plan for remodelling the entire basd, a work which would not 
prevent them from taking steps at any time to cause the entire 
hasU to be remodelled under the powers of section 2S2 and the 
following sections, and to remodel it in siioh a way as to render 
all the work which has been done in widening these roads wholly 
useless. For these reasons I  agree with the learned Judge in 
the Court below that the defendants were not justified in entering 
upon the plaintiffs’ land and making new roads upon it, and that 
in doing so they committed a trespass for which tho plaintifis are 
entitled to recover damages. The plaintilis are entitled for the 
reasons which I  have given to a declaration that notwithstanding 
what has happened the land in respect of which, the action has 
been brought is still their property, but not to an injunction, and 
the only other question is what is the measure of the damages 
to which they are entitled. The only evidence which is relied 
upon as evidenos of damage which appears on this record is 
the evidence of the value of the land upon which the new road­
way has been constructed, and the learned Judge has given 
judgment for what he finds to be its full value, on the gTound 

that by the wrong ■which they have done the defendants havo so 
effectually ousted the plaintiffs from the possession of their 
property that they can never regain it. In  this view I  am unablo 
to agree. As I  have said before I  think the action of the defen­
dants in making the road upon the plaintiffs’ land was illegal and 
a trespass, and by such an act they could acquh’e no right to 
retain possession of the land trespassed upon as against the owners.
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lg94 and even if they liad aoted strictly witHn their riglits the 
Tra Goum- ™ would still have remainod vested in the
BAi'ioH OF plaintiffs under the provisions of section 265 of the Aot, so that 

the quesiion is, w b d  damages have they suUained by what the 
defendants have done upon the slip of land which still remaina 
tneu’ property.

No evidence has been given that what has heen done to the 
land renders it more unfit for the purpose of building huts upon 
it, nor of what it 'would cost to restore the land to the same 
condition in which it was before the alteration was made. Under 
these ciroumstancea the damages must be merely nominal as no 
evidence of any actual damage has beon given, and the amount 
decreed must he reduced to Es. 20 : but inasmuch as "I think the 
plaintifEs are also entitled to a declaration of their title to the land 
they will retain their costs as awarded to them in the Lower Court, 
and the decree will bo modified to this extent. In  this Oomt 
each party will pay their own costs on scale 1 0̂ . 2, including the 
costs of the application to add a fresh ground of appeal. This 
judgment will he dated as of the 18th of January 1894, being 
the last day of the hearing.

P einsep, J . —I  am of the same opinion. Section 381 of the le t 
of 1876 is no doubt identical with section 232 of the Act of 1888, 
which by a repeal of the Act of 1876 replaces it, but section 253 
contemplates either a standard plan for remodelling a basti by 
which aU necessary improvements can be made, or by giving efleot 
to some portion of that plan forthwith on an emergency such as 
get forth in the first part of section 257 being found to exist. 
The Aot of 1876 does not contemplate the finality which would 
be the result of a basti remodelled under the Aot of 1888. In 
order, therefore, to enable the Commissioners acting under the Act 
of 1888 to give effect to anything commenced under the Aot of 
1876, there must be some emergcnoy of the nature stated in 
section 257. But having regard to the great length of time 
which has passed sinoe it was under contemplation to take 
measxires foi the sanitary improvement of Eaja Bagan, it cannot, 
now he reasonably said that this is a matter of any emergency 
requiiing a departure from the ordinary course. I f  this be' so,, 
the only course to bring the matter under the Aot of 1888 is ofl.
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a plan to remodel the hasti. TMs was at one time contemplated,
and it so appears from the report of the medioal officers appointed Cobpo-

to consider the state of the locality. But the subsequent proceed- eatioit ou

ings taken refusing to adopt this report, except in one particular,
shows that there was no standard plan acoepted.

I t  is unnecessary that I  should refer to the other points 
raised on this appeal, because I  agree in the judgment of the 
learned Chief Justice.

T b e v e l y a n , J .—I  agree in thinking that the action of the 
Municipality amounted to a trespass.

The procedure under 'which the Commissioners were acting 
when the new Act came into force was of a kind wholly different 
from that -proTided under the new &.ot. The old A.ot was 
repealed, so the old procedure could not be continued. In its place 
there were substituted two systems, the one providing for remodel­
ling 6asfe accoi'ding to a standai'd plan, ths other giving in 
section 257, and the following sections, a more peremptory 
procedm’e. These sections provide for more urgent cases, there 
being also in that ease a standard plan.

After the repeal of the old Act, the action taken by the 
Municipality before the new Act came into force became fruitless 
unless the saving clause of section 2 can be held to be apphoable.

That section provides that all proceedings pending at the 
commencement of the Act, which may have been commenced 
under the former Aot, shall be deemed to have been oommenoed 
under the new Act.

Some argument was addressed to us as to the meaning of 
“ proceedings” in this section, and it was contended that they 
referred only to proceedings in Courts of law. The use of the 
same word in sections 57, 58, 64, 66, and 67 of the Aot 
would rather point to another construction of the section, but 
this question need not be decided in this case. For the 
purposes of argument, we may assume that what had been 
here done before the new Act came into force amounted to 
“ proceedings” within the meaning of section 2 of the new Act.
They could only have been continued under the new Act, if 
they had been such as could have appropriately been worked from 
the beginning under the new Aot.
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180.1 At tlie time tlie new Aot oamo into foroo the report coniera- 
plated h j  section 280 of tlie old Aot laad been referred by the

BAwoN oir Ba&H Oommitto0 to the Commissioners in meeting and nothin.Q'
CilOIJITA

Mullior’' ^ ct came into
force, the Oommissioners made an order tinder section 258 of 
the new Aot and thereafter purported to proceed under section 
259 of the new Aot.

Section 258 depends upon section 257. That section only 
applies when the Commissioners in meeting consider that tlie 
procedm’6 provided by sections 252 to 250 will be too dilatory. 
Nothing of the kind took place here. The omission of this 
necessary preliminary prevents the application of the summary 

procedure provided in these sections. There was also no standard 
plan of the kind provided for in section 257 of the new Act. 
The matters which were necessary preliminaries to section 258 
having any operation having been omitted, I  think that section 2S8 
had no application to these proceedings, and that the aotion 
which the Municipality purported to take under those seotiona 
was illegal.

I  may remark that the procedure under section 257, etc., 
is intended to provide a summary and quick remedy for evEs 
requiring urgent attention. In  this case from beginning to end 
the Municipality expended about 3| years in this matter.

I  agree in the decree referred to in the Chief Justice’s 
judgment.

Decree modified.

fi38 t h e  INDIAN LAW IIEPOIITS. [?0L, XXL

Attorneys for appellants: Messrs. Sam knon Qo, 

Attorneys for respondents; Messrs. Morgan Sj Oo,

X. A, r .


