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Sofore Mr. Justice B m rle g  mid Mi<. Jiistioe Ameer Ali.

1894 H EW ETSO N  (P la in to e )  v. DEAS ahd o t h b e s  (Dejteitdaiits).*
iTdiW. 8.

--------------- S em ity fo r oosis—O m l Froceduro Oade (Aoi X I T o/l889),s,B4i9—Powerifj/
o f appellant •"Qround fo r  ordering seowity fo r  easts o f appeal.

Under tlie circumstaaces of tliig caso the Court refused an application 
t ta t  tlie appollant, on tlio gi'ound tliat lio was a i^erson -williout means, 
should giTO security for the costs of the appeal.

T his was a rule granted by P bthbram, O.J., and R ampini, J,, 
on tbe applioatlon of the respondents, tliat the appellant miglit be 
required to furnish security ior the costs of the appeal as 'weU as 
for those decreed in the lower Oourts. The suit was one kougbt 
by a sub-contractor against liis employers, who were themselres 
contraotors, for an account, Both tho Oourt of iirst instaneo and 
the first Appellate Oourt held that such a suit would not he, and 
the suit m s  dismissed in both Oourts with costs.

The plaintiH appealed to the High Court, and the appeal was 
adnaitted under section 651 of the Civil Procedure Code. The 
respondents then applied upon affidavits under section 549, alleging, 
among other things, that payment of the costs decreed in the 
lower Oourts, although denaanded, had not been 'made, that the 
appellant was an undischarged insolvent and was not possessed of 
sufEcient means to pay either these costs, or such costs as were likely 
to be incurred on second appeal, and that the appeal was not one 
which was likely to succeed.

Babu B r m t h  D m  and Babu B a jen d m  N ath  Bose shewed 
cause.

Mr, Bonogh  in support of tho rule.

Babu Srinath Das I t  is not denied that the appellant is a poor 
man, or that he is an insolvent. But poverty is not a ground, for 
requiring security for costs from a plaintiff: see J im n  Ali Beg.

*  Civil Enie No, 186i of 1893 against tho order ol T. D. Beightonj 
District Judge of 24-Pargnnas, dated 22nd of May 1803.
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V. Bam Ma1{\) which was decided by a Full Bsnoh of the ism 
Allahabad High Oonrt; nor is insolvency— v. Dawson{2),

Mr. Bonofjh in support ol the r u l e T h i s  is not the case of a 
plaintiff who might he debarred from his right to sue by such an 
Older. The appellant has ah'oady exercised his right in two Courts, 
both of wHoli hare held that sudh a suit will not lie, and there 
can ho no doubt the appeal is one 'wh.ioh is not likely to succeed 
ultimately, because a suit for account will only lie, ■when a fiduoiai’y 
relation can bo established, as by a principal against his agent, 
certainly not as between sub-contraetor and his employer.

The afSJavits show that the appellant is an uudiscbaiged insol­
vent, that he has not paid the costs already incurred in the lower 
Courts, and that he is, so far as can be ascertained, not possessed 
of property excoeding Es. 20 in value. He does not pretend to 
deny these facts. The result will be, if  security is not taken, 
that the respondents will be put to the expense of defending the 
suit a third time, and, in the event of their succeeding, there is 
not the slightest prospect of their recovering any costs.

This is itself a sufficient ground for requiring security from 
an appellant—see V. Ashhernji^d). Insolvency has been
held to be fnmA faeie a sufBcient reason for ordering security to 
be given by an appellant: In  n  Iw ry-E m kin  v. Turner{i),

The judgmeijt of the Court (B eveei.ey  and Ambeu A li, J J . )  
was as follows :—

We think that, having regard to the fact that the insolvency 
alleged took place so long ago as in 1873, and that the second 
appeal in this case has been admitted by a Bench of this Court 
under section 551 of the Code, we ought not to call upon the 
plaintiff, appellant, to famish security. The rule will, therefore, 
be discharged, but without costs.

R u k discharged.

J. V. w.
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