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having, up to the making of the decrec of the Judicial Commis.
sioner, appoarved in the suit and defended separately. In the
present appeal the defendant claimed to be allowed a proportion
of those costs, on the ground that the plaintiffs had got the bepest
of the veversal of the decree of the Judicial Commissioner. This
is not & ground for making the plaintiffs liable for any portion of
those costs. The proceedings were taken by the defendant fo
his own benefit, and without any authority express or implied
from the plaintiffs ; and the fact that the fesult was also o benefit
to the plaintiffs does not areate any implied contract or give the
defendant any equity to be paid a share of the costs by the plain.
tiffs. This claim has been disallowed by the lower Courts, and
their Lordships will humbly advise Her Majesty to -affrm the
decres of the Judicial Commissionor and to dismiss this appeal.

The appellant will pay the costs of it.
Appeal dismissed,

Solicitors for tho appellant: Messrs. Walker & Rowe.
Solicitors for the respondents: Messrs, T\ L. Wilson & Ob,

¢. B.

LUKHI NARAIN JAGADEB (Prarvrirr) o. JODU NATH DEO

Anp oTEERS (DErENDANTS).
[On appeal from the High Court at Culeutta.]

Second appeal—Grownds of appeal—Civil Procedure Oode (Aot XIV of
1882), section B8d—Luwidence in cases of dispuled boundary—Onus of
progf.

The Court of firsh instance accepted as correet & boundary line mapped
by en Amin, dividing the estates of the opposite parties. The Lower
Appellate Court, after remanding the suit for a second local investigation
and report, determined to disregnrd the second return, which differed from
the first, and alfirmed the judgment. Both parties having appealed, the
High Court, dissatisfied as to this disvegerd of the second return, decided
to hear the appeal as a regular one, examined the evidence, and reversed:
the judgment of the Conxt below.

Held, that to have dealt with the appeal as a rogular appeal was in
excess of the Court’s juxisdiction; and that it had no power fo heax the
appeal as a second appeal, there not having been, in the proceedings below,
any ervor or defect, within the meaning of section 584 of tho Oivil Proceduté’
Code, which contained the only grounds of second appeal.

+ % Present : Lonps Warsow, Hlonrouss, and Suano, and 81z R. Couct
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On questions of boundary, especially where the dividing line in dispnte 1508
rung through waste lands which have not heen the subject. of definite
possession, the rule as to the burden of proving the affrmative is not g‘ﬁi’rt;
applicable. The litigants ave in the position of counter-claimants, ard Jisapzs
Doth parties are bound to do what they ean to aid the Court in aseerfaining &
. Jopy Nate
the true line.

Dzo.

Arprar, by special leave, from a decree (7th June 1888) of
the High Cowt reversing & deores (2nd Soptembor 1886) of the
District Judge of Cutback, who had affirmed a decree (3rd March
1885) of the Subordinate Judge of the same district.

The prineipal question here was whether the High Court had
aoted beyond its powers, in hearing an appeal from the decision
of a Lower Appellate Court upon an issue of fact only, without
there having been any such grounds of second appeal as are stated
in section 584 of the Oivil Procedure Code.

On the 29th March 1877 the appellant’s vendor instituted this
suit, and the appellant was substituted for him on the 8th Febru-
ary 1884, the claim being to recover possession of an area of about
eighty acres, valued, for the purposes of suif, at Rs. 2,816, The
issue was whether the land was comprised in the plaintiff’s
mouze Argal, or in the defendant’s mouse Dimripal, the latter
lying eastward of the former.

An Amin deputed by the Subordinate Judge drewon his map
g line running through the land in dispute as the boundary
between Argal and Dimripal. This the Court found to be correct
enough for tho purposes of its decision, although the Amin had
only made such a survey as his compass enabled him to make,
without having, as he said, instruments for sclentific messurament.
From the decres of the first Court the defendant ‘a,ppeale‘d, and the
plaintiff eross-appealed to the District Judge, who docepted the
Amin’s report ; but only after remanding the suit for a second
local investigation. The second report hy the Amin differed
materially from the fivst.

The District Judge in affirming the decres observed ag follows
in reference to the defendant’s objections 1o the Amin’s mode of
working :— '

“ [ do not find that anything was said whilst the Amin's work was going
o2 The defendant chose to assume an attitude of indifference at that time ;
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yet if wrong irijunotional points were being adopted as' the pasig of
the work, it was open to him to try to get right ones adopted. To dg
nothing autil the work is over, and to rely merely upon what may be the
eflect of cross-examination of the Amin, iy not the way to promoto the ex.
peditious settlement of the case, a thing which those who aro in the vight
are usually more anxious for than those who are in the wrong, What the
defendant heve did, was to say nothing in any proper manner whilst the
work was golng on; but sixteen days after the Amin had submitted Lis
report, he prayed that he might be summoned for examination, and they
certain other witnesses might be also called to controvert his results.”

The District Judge eontinued thus :—

* It is greatly to be regretted that sueh a point as what meridian was
employed in the revenue survey should have been assumed instead of
being aseertained. From the enquiries made by me it hag been shown fha
the meridian used was not the magnetic but the {rue moridian, the differ.
ence between which has been also ascortained to be about 2 degrees,
60 minutes. This, of course, has had tho elfect of dislocating the houndary
to some exient, Even if the Amin got his sbarting-point right, this would
throw the line to one side. In order to form some opinion as to what the
difference would be in the run of the boundary if the necessary allowsnce
for the variation of the compass be made, the Amin was made to re-trace
the boundary on his map with corrected hearings, the result being to make
matters much more against the rospondent, plaintiff, than they were bofors,
as none of the disputed land with this alteration falls in Argal, and a good
deal of admitted Argal land will fall in Dimripal. Tt is not open to me to
order that this amendment be madethe basis of final seltlement. The
appellant cannot, indeed, ask me to do this, for his view is that a wrong
glarling-point was taken, and this is really what Thave to consider now.
Can the appellant claim to have tho work done overagain P Or should
matters be left as they are ! As it is, a line has been made which will a all
events tend to stop litigation, and gives a proportion of the disputed land”
to each party.

« On this matter I am not disposed to think that any further working
at the case is likely to be anything bat an unfruetuous expenditnve of time’
and o protraction of the dispute. The appellant who moves the Courl sy
made no offer to place at the disposal of an Amin tho instrument, withoit
which, ke says himself, ths boundary cannot bo properly re-traccd. Thers
is no theodolite at the disposal of ihe Court, mor have I any means of
obtaining one. Valuable instruments like these are not to bo had on lotn.
T am thus of opinion that what has boon dene the defendant is not entitled
now to undo. This disposes of the dofendant’s appes], which is dismissed
with costs,” ‘
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The plaintifi’s cross-appeal was also dismissed. An appeal
by the defendant to the High Cowrt, and & cross-appeal by the
plaintiff followed.

The order of the ITigh Court of the 13th June 1887 was g
follows i—

« o think it necessary that the appeal should be re-heard upon the
whole evidence ; but looking to the fact that the suit hasnow been for more
than ten years pending sinee its institution, it having been already the
subject of second appeal in the year 1882, we think that the proper cowrse
is to call up the case as a regular appenl, before ourselves, and go throngh
the evidence and come to the best decision we can.”

Afterwards, on the 7th June 1888, the High Cowt, having
heard the appeel, gave the following judgment :—

“Tho facts, so far as they are necegsary for the purpose of our judg-
ment, appear to be these :—The Civil Court Amin wss furnished with
two maps, & survey map of mouze Argal and a survey map of meure
Dimripal, and with these two maps he was directed to go to the loeality
and trace upon a map prepared by himself a boundary line, showing in
which of the two mouzas, Argal and Dimripal, the land in dispute falls.
He'proceeded to do what he was told, and prepaved a map showing that
ahout half of the disputed land fell in one monza and the rewainder in the
other; and he has delineated his boundary line by a black wavy line upon
his map. Bubsequently it was found that this boundary of his was an
erroneous one; and it was alleged that he had overlooked the fact that the
meridian laid down in the survey maps with which he had been furnished
showed the true meridizn and not the magnetic meridian. An application
was then made for o re-survey, and, as we gather from the facts, we find
that, by eonsent of both parties, the Distriet Judge wrote to the Survey
Office to agcertain whether the meridian laid down in the survey maps was
ihe true meridian, or the magnetic meridian, and what the variation bebween
the meridians was, The survey authorities wrote back to say that the
true meridian was shown jn the survey maps, snd that they had no means
available in the oflice of answering as to what the variation was between
the true and the maguotic meridian, Then, as appears from the order
sheet, the Judge communicabed with the Executive Engineer of the distriet,
asking him to say what, at that time, was the variation between the two
meridians; and this reference, we find, was, 83 o matter of faot, made
with the consent of both parties. The Executive Engineer roplied that
the difference wag 2 degrees 60 minutes, and with this information the
Civil Court Amin was directed to re-trace the houndary en the map he had
+ prepaved. This'he has dome, delinoating the houndary by a wavy dotted

green line upon his map. The vesult is, that the whole of the digputed

507

1898

Lrkm
Narary
JaeapEn
v,
Jopu NatH
Dxo.



508

1893

Lok
Nanarn
JAGADEB

v,
Jopv Narx
Dxo,

THE INDIAN LAW REPORTS.  [VOL. Xxt.

land is found to be within the defendant’s mowza Dimripal, except o Yery
small friangular portion at the north, the ares of which is fouyg to be
208 acres.

“We ate of opinion that this re-tracing of the Amin ought to be aceept-
ed as correct, and that all that the plaintills are entitled to in thig suit g
the small triangular piece of land delineated which is found by the Amip

" to he 208 acres in aren.”

Tho plaintiff, on the 80th August 1888, on the ground thet
he had not cousented to abide by the veply as to the variation of
the true aund magnetic meridians, applied for a review of the
judgment of the High Court. This was refused.

On the plaintifi's appeal, for which speoial leave was given
by an order in Council of the 15th August, 1890,

Mz, C. W. drathoon argued that the High Clourt acted
without jurisdiction in ealling wp tho case as a regular appeal, and
in deciding, upon tho evidence, the question of fact as to the divid.
ing line. The decision of the District Judge was final as to fact,
No second appeal could he proferred except on the greund specified
in section 584 of the Civil Procedure Code, and there was 2o
error, such. as was there mentioned, in the disragard of the Amin’s
second report by the Lowor Appellste Court. He referved (o
Durga Chowdhrani v. Jewahir Singh Chowdhri (1), and to Bamratan
Sukal v Nandu (2). The TLower Appellate Court had decided
judicially to disregard the second. report of the Amin, preferring
hig previous report. There was no evidence upon the record of
any agreement as to the meridianal lino,

Mr. R. V. Doyne, and Mr. F. W. Cape, for the respondent,
the Maharaja Jodu Nath Deo, submitted that the High Court had
jurisdiction to make the ordoer of tho 13th June 1887. They
referred to the superinfonding power of the High Cowt in
virtue of tho enactment in 24 and 25 Vie, o 104, seclion 15
That ordor wos made in secordance with the present appellantis.
inferests, s presented in his cross-appeal to the High Cour,
whero the proceeding was not objested to. But, supposing the
order of 13th June 1887 to have been irregular, and so far wrong,
the ultimate decree dismissing the suib was, upon the whole, in -

(1) 1L, B., 18 Cale, 23; L. B, 17 L A, 122.
@) L L B, 19 Cale, 249; L. R, 19 1. A., L.
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accordance with the merits; so that it might now be held, as a 1893
second appeal, bo have come wunder the provisions of section 884 1
of the Civil Procedure Code. That there had been misdecision on Namaty
the mevits was apparent, when the dividing line was demonstrated JAGQ,DEB
to be wrong by the true direction towards the north having been J ODE‘ENATH
ascartained. It had been decided that there might be error in

drawing conclusions upon evidence, which would fall within the

former law of special appesl, and under the present law, wnder

section 584, Reference was made to Surnomoyee v. Luchmeeput

Doogur (1), where it was affirred that in deciding upon questions

of fact if & Court did not deal xightly with presumptions, it was

an error which the High Court could, in special appeal, eorrect;

Bamratan Sukal v. Nandu (2) 3 Ramgopal v. Shumskaton (3), as to

error in drawing conclusions,

Mz, O, W. Arathoon was nob called upon to reply.

Afterwards, on the Oth December 1893, their Liordships”
judgment was delivered by

Lorp Wamson.—The deceased Maharsje Pudmalabh Deo
wos zemindar of two mousus, Argal and Dimripal, in the
distriob of Cutfack, which were separated by a mutual boundary
rouning from morth to south, Axgal being on the west and
Dimripal on the east of the line. In the year 1868, his interest
in mowse Argal was sold in exeoution of a decree, and was
purchased by one Babn Kanbia Lal Pundit, who instituted the
present suit,  On the death of the Mahorsja he was sucosedsd
by his son Jadu Nath Deo, who is the respondent in this appeal;
snd, on the death of Kanhia Taml, his interest in mouss Argal
and in this guit passed to one Ram Gobind Jagadeb, and on his
decense was acquired by the present appellant, ‘

The action was brought, in March 1877, before the Subor-
dinate Judge of Cuttack, for o declaration that a strip of ground,
shout 80 acres in oxtent, lying on the eastern verge of Argal,
formed part of that mowze. The Maharaja Pudmalabh Deo,
whilst he denied, in his written statement, that any portion of

(1) 9 W. R, 338.

(2L L R, 19 Cale. 249; L. B, 18 L A, L

(8) T L. R, 20 Cale, 93 at.p. 99; L. R, 19 1. A, 228 uf p. 232,
87
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1803 the land claimed belonged to mouse Argal, did not assert that

Lonar  mouse Dinmripal extended westwards, at any point, beyond the
Nanary  western boundary of the ares in dispute.
J1GADED o e e .

o After a great doal of preliminary litigation, issues Were

J OD]‘)’ Narw gdjusted and sent to trisl. The only one of them to which {hi
appesl relates was in theso terms, “Is the land in dispute paxb
of the “plaintiff’s estate mouza Argel ?”

The area claimed by the plaintiff econsisted admittedly of
waste Jand or jungle, and consequently no evidence of possession
was adduced on either side. The plaintiff produced and founded
upon the Government survey map of 1839 ; and a remit was made
to an Amin of the Court to ascertain whether the disputed land,
or any portion of it, fell within the outlines of mousy Argal as
shown on the map. DBefore proceeding to carry out the remit
the Amin represented to the Court that he ecould not doso with
absolute acouracy, unloss he had the transverse table upon which
the map was based, and a theodolite. The Court not being in a
position to furnish him with either, and noither of the parties
offering to supply the wanf, directed the Amin to proceed with
such materials as he had at his command. Aecting under thet
divection the Amin fixed the starting point at the southern
extremity of the boundary line, by taking the evidence of villagers
in presence of the parties or their agents, and used his own
compass in laying down the line northwards.

The Amin thersafter made his roport, aceompanied by & map
upon which. the boundary was laid down, and the evidence which
he had token for his assistance. The boundary meluded in
mouse Argal about 47 acres of the aren claimed by the plaintiff,
and assigned the remainder to mowse Dimirpal. The defendant
then examined the Amin as a witness, with the view of showing the
innocuracy of his raport, and adduced no other evidence, The
Subordinate Judge gave effect to the report, and decreed that the
plaintiff do recover possession of these 47 acres asshown in the map
prepared by the Amin., Their Lozdships think it impossible to affrm
that, as the respondent srgued, there was no evidence before the
Oowrt upon which. that finding,—which is a pure finding of Inoh,—
could be rested. They assent tothe observation made by the
Judge that “scientifie acouracy is haxdly fo be expected in sudh
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« ogges, substantial justice being all that is necessary for practical
“« purposes.” It is of frequent ocourrence, especially in cases where
the disputed line of division runs between waste lands which have
not been the subject of definite possession, that no satistactory
evidence is obtainable. That circumstance cannot relieve the
Cowt of the duty of settling a line, upon the evidence which is
1aid before it. The ordinary rule regarding the omus inoumbent
on the plaintiff has reclly no application to cases of that kind.
The purties to the suib are in tho position of counter-claimants;
and it is the duty of the defendant, as much as of the plaintiff, to
aid the Comrt in ascerfaining the true houndary. Were any
other rule recognised, the result might be that some boundaries
would be incapable of judicial settlement.

The decree Was brought under review of the Distriet Court of
Cuttack. The Distriot Judge, with the view, apparently, of cor-
reeting any error which might have arisen from the Amin using
his own compass, communicated with the survey officials of the
Orisse Cirele, which comprehends the land in dispute, and was
informed by them that the meridianal lines on the survey maps
were intended to show the frue north, and that the meridianal
line indicated by a magnetic compass would, in that locality, show
a deviation whioh ¢ might be taken to be R° 50 east.” Having
received that information, the District Judge remitted to the same
Amin to lay down, upon the map prepared by him, a new bound-
ary line giving effect to the deviation. The Amin did as he was
directod, with the somewhat startling result that the new line
included in mouse Dimripal, not only the whole of the disputed
land with the exception of a small area, about two acres in extent,
but, in addition, about 53 acrcs of land which, it had not heen
disputed, belonged to mouza Argal. Upon considering the case,
in the light of the information obtained from the survey officials
ond of the Amin’s report to him, the District Judge adhered to the
boundary first 1aid down by the Amin, and affirmed the judgment
of the Subordinate Court,

Before this Board, the respondent maintained that the Judge’s
disregard of the Amin’s second report constifuted o substential
aror or defect n procedure, within the meaning of section 584 (o)
of the Civil Procedure Code. But he was unable to point out any
dafect in the conduct of the ease: the only error upon which he

811

1893

Logmz
Nagarx
J AGADER

U,
Jopu Nate
Dxo.



512 THE INDIAN LAW REPORTS, [VOL. XxT,

1893 relied in argument was one which, if it was committed atall, wag
Lomms committed by the Judge, and consisted in his drawing a wrong
Nugary  conclusion from the ovidence. The decision of the Distriot J; udge,
JAG;?EB s0 far as it wout, involved no principle of law, and was entirly

Joou Narm within his competenoy, There can be no legal presumption tha
Do the line shown on the map of 1839 was laid down aceording to
the trne north or that it necessarily represents the real boundary
between the mowzas.  Ifs accuracy in these particulars must
depond upon what was actunlly done by the persons who made
the smrvey, and transferred the line to the map of 1839, and als
upon the information by which they were guided. There can e
no necessary presumption of fact, either that a line dividing
jurgle land was laid down with scientific exactitudey or that the
precise houndary was a whit better known in 1839 than af the
time when the Amin made his survey for the purposes of this

case.

The respondent presented an appeal to the High Court, and
objections fo its competenoy were heard before Torranman and
Norzis, JJ.,, who ordered the case to be taken up as a regular
appesl and to be decided on the evidence. In delivering their
reasons for that decision, they observed that ¢ the Distriot Judge's
#ndgment is very unsatisfactory as to the ratio decidends that the
“(wil Cowrt Amin foll into error. We are not satisfled thet
“there was evidence before him which justified his finding.” And
they added :—“'We think that the proper course is tocall up the
“onse a3 a regular appeal before ourselves, and go through the
“gvidence and come to the best decision we can.”” If isclear .
that, in adopting that eourss, the loarned Judges exocseded the
statutory limits: of their jurisdietion. They had no power o
entertain the case except as an appeal from an appellate dearse,
and that only upon the grounds specified in section &8% of the
Oivil Procedure Code, which deprives them of the right to review
findings of fact by the First Appellate Judge, unless these are
tainted with one or other of the errors or defocts specified inits,
sub-sections, Upon that point, it is sufficient to refer to the
vecent deoisions of this Board, in Durga Chowdhrani v, Jowdhir
Singh Chowdhri (1) and Ramraton Sukal v. Nandu (2).

(1) L L. R 18 Calc,, 28 ; L. R. 7 L. A, 122,
(9 I L. R. 19 Cale, 240; L. R 18 T A, 1.
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The case was accordingly heard, as a regular appeal, before
Nornis and BEverLey, JJ., who set aside the judgments of the
Courts below, gave effect to the line of boundary laid down by
the Amin on remit {from the District Judges, and found that the

513

1893

Lurnr
Narain
J AGADEB

small excepted. area of two aores was the only portion of the dig- Jovu N ATH
0.

puted land bhelonging to mouge Argal. TFor that area they gave a
decroe in terms of the plaint,

The terms of the judgment delivered are cerfainly caleulated
to suggest that tho lenrned Judges had applied their minds to the
evidence in the case, and had come to an independent eondusion.
They pass in review tho whole proceedings which had taken place
hefore the Subordinaﬁe and District Courts with a view to the eluai-
dation of the boundary, and then go on to say:—“We are of
“opinion that this refracing of the Amin ought to be aocepted as
“correet.”” It appears, however, that their deoision was not really
intended fo proceed upon a reversal of the District Judge’s finds
ings of fact. The case again came before the samelearned Judges,
on an application for review; and, on thab occasion, they con.
omred in stating that their deoision wes due to their having
formed the opinion ¢ that the parties agreed to aceept the Districk
“ Engineer’s statement, whether it was correct or not, as the
“asis upon which the measurement should be made.” Seeing
that no allegation had been made or proof tendered of any agree-
ment to that effect, ifs existence must have been matter of legal
inference from the recoxd.

When thus explained, the ground upon which the ease was
disposed of by the High Court was sufficient to justify an appeal
under section 584. It appears to their Lordships that the District
Judge must be held to have erred in law, within the meaning of
that clause, if the record disclosesa judicial agrcement by both
partios to acoept as conclusive & boundary laid down upon the
Amin’s map deviating the original line in accordance with the
information given by the Government Engineer. The res-
pondent’s Coungel had very little to say in support of such an
agreement ; and their Lordships have besn unable to discover
any trace of one in the record, or any civoumstance which eould

bar the present appellant from objeoting to the effect of the

information or of the remit which followed upon it. There is no
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more room for suggesting that the appellant agreed to abide by
the second remit than for the suggestion that Pudmalabh Deo
agreed to acoept the first.

Their Lordships will therefore humbly advise Her Majesty to
reverse the judgment appealed from, and to restore the judgment
of the Distriet Judge. The respondent Jodu Nath Deo must pay
the costs in the High Court and the costs of this appeal,

Appeal allowed,

Solicitors for the appellant : Messrs. I\ L. Wilson & Co.
Solicitor Lor the vespondent: Mr. J. F. Watkins.

c B,

APPELLATE CIVIL.

Before M. Justice Ghose and Mr. Justice Rampind,
MOKUNDA BULLAV KAR (Drrexpant) . BHOGABAN CHUNDER
DAS axp orEERS (Prainrives)*

Withdrawal of suit—Ciwil Proccdure Code (et XIV of 1882), s 378—
Applicability of s. 373 to suils under Adet X of 18569,

Section 373 of the Code of Civil Procedure (ns to withdrawing suits with
liberty to bring u fresh swit) does not apply to suits under Aet X of 1859
wlich is a complete Code by itself.

Tws was o suit for arrears of rent for the yenrs 1295 and 1296
brought under clause 4 of section 23 of Act X of 1859. A pre-
vious suil for arvears of rent for the years 1294, 1295, and 1296
had been hrought by the plaintiffs, but that suit was withdrawn
on the 30th December 1890.

The only defence matorial to this report was that the plaintiffs
in withdrawing the previous suit did not obfain any permis<ion to
instifute a fresh suit (ss it wos contended they should have done
under section 878 of the Civil Procedure Code), and that noi huving

~ % Appeal from Appellate Deoree No. 689 of 1802, against the deoree of
B. L. Gupta, Bsq., District Judge of Cutlack, dated the 21st of Jumiary -
1892, affirming the decree of T. J. Mendes, Bsq., Deputy Collector of
Bolasore, dated the 7th of November 1891,



