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Before S ir JF. Oomer Petheram, E nvjU , C hief Justioe, and M r, Justice 
Mnoplierson.

1f94 H ALIBU ETO N  0 .  Tee A D M IN JSTR A TO E-G -EN EM L o p

1®' BENGAL A N D  0 T H E E 3  *

Will—Qonsirucfion o f WiU—Joint Unanvnj in foe—h 'fe  estate—Intention 
o f testator—Bestrioted evjo^mertt, Direction as to,

A testator devised Lis estate, should liis wife remain his widow, for tlie 
general TjeneSt of kis wife and lier child then living, and any other children 
to be bora to him of his said wife before or after his death. He also 

provided that should his wife remain his widow, she should hare o full life- 
interest in the estate, and should not ho annoyed with any vexation about 
shares during her lifetime, but that after her death her children and thoir 
descendants should take iper stirpes,■ and in the event of his wife not 
remaining his widow and her child or ohildren being living, then the estate 
should go for the general benefit of his children in equal shares when of the 
age allowed by law. And in the event of his said wife contracting a second 
marriage, and his children dying before marriage and without children and 
under age, his wife should take half of his estate and the testator’s brother 
the oUier half, and in the event o£ the brother dying without children, the 
testator’s wife should take the whole estate.

The testator’s wife remained his widow until her death, her children 
having all predeceased her without being married.

BeW, that the intention of the testator by the first devise was to give an 
absolute estate to his wife and children jointly, and that the remaining 
clauses of the will were merely intended to restrict the mode in which they 
were to enjoy the gift.

S u i t  for th e  coBstTuotion of th e  w ill of H 0m y  Adam s, deeeaied, 

and for a declaration of the p la in tiffs’ r ig h ts  thereunder.

Hoiiry Adams, an inhubitaut of Caloutta, died on the 17th May 
1845, possessed of consideraUe property in the 24-Pergunnahs, and 
leaving him siu-viving his widow Mary Henrietta, a half-brother 
Frederick Broadhead, and two children b y  his said wife, named 
respectively Mary Harriet and Emily Frances; and haviug made 
his last will and testament on the 30th April 1844, the material 
parts 'K'hereof are as follows: ■”

1. “ I  devise my estate contained in potta No. 2 called Dampia Ahad as 
follows:—Firstly, in the event of my wife, Mary Henrietta,, remaining my 
widow, that the estate shall be for the general benefit of herself and my child
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Mary H arrie t, a n d  a n y  o th e r  elv ild  o r  ohilcli-Dn w liio li  m a y  b e  l )o m  o l  m y

body Ihrongli. her cither hefore or after my death, and also that my wife ~ --------------
M ary  H en rietta , s h o u ld  sh e  rem a in  m y  ■widow, shall h a v e  th e  fu ll  lit e - in te r e s t

in m y estate, and  s h a l l  n o t  h e  a n n o y e d  w ith  a n y  v e x a t io n  a b o u t  sh ares  T h e

during h e r  life t im e , b u t  a fte r  h e r  d e a th  a n y  c h i ld  o r  c h i ld r e n  -ffh iek  sh e  m a y  A d m im is -

liafe, born of my tiocly and who shall he snmviiig at the time of her death,
or should a n y  o f  th e m  h a v e  b e e n  m a r r ie d  a n d  d ied  le a v in g  ch ild re n  la w fu l ly  o b  B jb n g a i.

begotten, shall Bhara in  th is  m a n n er , viz,, my c h ild re n  m ale  a n d  fe m a le  sh a ll

have equal shares, and in the event of the before-mentioned oocurronee
happening, any oi tliese children dying previously to my wife Mary
H enrietta , th oir  eh ild ro n , i f  th e y  le a v e  a n y  la w fu l ly  b eg o tten , s h a ll  e n jo y

tlieir parents ’ share (m e a n in g  th a t  on e  c h i ld ’s sh are),”

2, “ In llie event of my wife M ary Henrietta not remaining my widow 
hut marrying again, and my ehild Mary Harriet shall be living, andany 
otlier child or children which my aforesaid wife Mary Henrietta may bear 
of my body either before or after my death, then the estate is to be for the 
general benefit of my children born through her, male and female, to be 
entitled to equal shares when of the age allowed by law. And as I  propose 
nittiing my wife Mary Henrietta an exoeutrix, her power after her second 
marriage shall wholly and entirely cease over this property, and that power 
shall solely remain with the Eegistrar of the Supreme Court.’ ’

3. “ In the event of my child or children dying before marriage and 
without children and under age, and my wife Mary Henrietta should have 
contracted a second marriage, then I  will that the aforesaid Mary Henrietta 
shall have one-half of my property, and Frederick Broadhead, now a Master 
in the Pilot Sorvico, or in the event of his death his children lawfully 
begotten, who may survive, shall have the other half; and in the event of his 
dying without issue prior to such ocotirrenees tailing place, then my present 
wife the aforesaid Mary Henrietta shall have the whole."

Probate of the will was taken out by the ■widow and tlie 
Registrar of the Supremo Court on the 23rd May 1845.

The testator’s daughters Mary Harriet and Emily Franoea died 
on the 2fith May 1846 and on the lOth February 1868, respeot- 
iTely, neither oi them having been married.

In 1852 the potta referred to in the will was surrendered to 
the Government, and a fre.'ih potta waa granted to Mary 
Henrietta, her heirs, executors, administrators - and assignees. 
Siibse(|uently the property included in the potta was disposed of, 
and at the time of suit stood represented by a sum of Es. 1,30,000 
in the hands of tho Aflminislratoii'-Gf.'iirrni of Bengal.

Frederick Broacllieud, IJio hMl'f-l)ro:lior of the testator, died in 
the year 1846, having on tlip 39th JimB 1844 made and pitbliHliod
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1894 liis last will, wlioreol lio appointed liia widow Mary Sophia (who
Hâ itbtom second wile, aad who at the time of suit had inter-

». mairicd witli OQO J .  S. Shemrai,) exeratrix, and leaving Mm. 8101717- 

Ad MIN 18- “ S’ Bi’oadhoad and Edward Harriss
TiuME- Broadliead, and hy liis first wife a daughter named Eleanor, who

OP to^aw,. living at the date of suit and who had issue, a daughter and 
two sons, one of whom and the daughter were also said to be aliya 
at the time of suit.

Juha Theodore died on the 6th November 1801, and on the 
21st January 1802 the AdminiBtrutor-Gonoral obtained letters
oE Qdministration. to the astate.

Mary Henrietta died in England on the 14th April 1892, 
without having intermarried with any person alter the death of 
the testator, and having made her last \yili, whereby she disposed 
of all property of which she died possossed or entitled to, to one 
Arthur Lawrence Haliburton, the plaiiitrif in this suit.

The suit was one on the Original side cl’ the Court, a special 
Bendi of two Judges having been appointed for the hearing. 
The question arising in it was what was the nature of the estate 
given to Mai’y Henrietta by the first 3 paragraphs of the
will of Henry Adams, the pilaintii! claiming that upon its true con­
struction the aum of B b , 1,80,000 formed part of the estate of 
the said Mary llenriotla Adams at the time of her death, aad 
that by her will she had difiposod of the same in his favour.

The Admwait!-GL-nmil ( Sir Gharks Paul) and Mr. O'Kinmhj 
for the plaintiS.

Mr. Phillips and M j, Grulimn for the Administrator-&enoral aa 
representing iho estate of Ji;ba Bj'oadliead.

Mr. Pttfjh for E. H. Broadhead.

Mr. Henderson and Mr. Peacook for tho Administrator-Genenl 
as representing the estate of the testator.

Mr. Evans Pvgh for Mrs. Sherman.

Mr. .0̂ Kincalij,—I t  is the case of all parties that the pofctas 
formed part of the estate of Eenry Adams after they we; 
renewed. The first part of paragraph 1 of the will giTea an 
oistato to his widow and children as joint tenants, and widow tabs 
by survivorship. The second part of that paragraph is said to cut
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tlie first p art, but lay tlm t p a rt lie  m erely  inteticlQcl t lia t  Kia 1894(Iowa _________
mdow should not loe l)otlioi'ed witli sLareia and noooimts. He did HimjuBiosr
not tbere'by intend to exoludo tlio children; it merely provides for
the administration nnd managonient of tlie estate during her Hfo- admtnis-
time. it meant a life estate only to the widow, it excludes the
children, during her lifetime; the testator intended that if the oi'BEsaAt,
children should survive, they should takej but if the widow should
survive the children, she should tate. By the 2nd paragraph
if the widow re-marries during the lifetime of his children and their
issue she is to get nothing at all, hut hy the 3rd paragraph if
she Bui'vived the children and their issue and married again she
was to get half, or tlio whole if she survived the half-hrother.
I  submit that the first claiiso of I'avagraph 1 is sufficient to dispose 
of the ahsohite interostin favour of the widow aud children as 
joint tenants and to prevent an intestacy in every event not 
expressly provided for by Ihe supornclded provisions depending 
iijion patiicular contingencies, and consequently as she has not 
re-married she is entitled to the whole estate by reason of her 
having surviyod lier children; tliis construction is confirmed hy 
the use of the words “ nnd also,” which introduces the elanses of 
modification, and by the fact that the testator provides for no other 
contingency hut her re-marriage, and even in that event she is io 
tate half the estate; it cannot be supposed he intended she 
should take more, if she manied again, when there were no issue, 
than she would if she remained hia widow, I  submit the words 
“ and also ” mean that the previous gift is to stand.

The construction contonded for has heen put upon similar wills,
Whitkll v.Di/tft; (1} where tlia introdixctory words are “ subject 
nevertheless;” in the present case the words are “ and also,” as 
though the testator contemplated hardly making a dificrenee 
with the clause before them. See also Maytr v. Tmmstmd (2),
Winchi'orth v. Wineliworih (3), Ilnhne v. Eulme (4), OamjMI v.
Bmairigg (5), Lamnae v. Tmney (6).

Mr. FhiUips for the Administrator-Q-oneral.—The will is not 
expressed with exaotitncle. Provision is not made for every

(1) 2 J , & W ., 2T9. (4) 9 Sim,, 644.
(3) 8 Beay., 4i3 . (6) 1 Pbill, 301.
(3) S Beav,, 576. (6) 1 M, & (J,, 551,



1894, contingency that migkt lake place. I f  the will is to he construed

HiWBtjaTos “  suggest, the widow would have a preference to
 ̂«■ the half-brother. The widow has a lull life interest, and notMiig 

Admms- "̂ 1̂® words “ general benefit ” mean nothing more than
TUATOE- « as I  am about to deBoribe ” : the words “ and also ” ai-e mei’flv
GDNEBAI; J

oa? Ue m o a l . equivalent to the word “  namely. Even if all the children died, 
what is there to give the widow a larger estate? The interest
givea her cannot bo a joint tenancy in feo with the ohildi'an,
becanse each of thorn might have severed tbeir shares, and in suoli 
case the widow would have been “ annoyed about shaves.” I 
submit the widow has aa estate for life with remainder to the 
childi'en; the testator has not provided for all his children not 
dying in the lifetime of the widow and his \\idew not re­
marrying; he did not contemplate his children would die before 
his wife in the early part of the will. In  the 3rd paragi-aph, he 
did not contemplate the death, but the re-marriage, of the widow. 
There is no more reason for supposing that the widow had the 
whole of the estate before the devise given by the 3rd paragraph 
than there is for considering that the half-brother had the whole 
in him. The 3rd paragraph merely pu.ts the wife and half- 
brother on an equality. There ia nothing in 2nd and 3rd para­
graphs inoonsistont with the wife having a life interest only, 
Nor is there anything to guide us as to the intention of the 
testator in the events which have happened. The rule as to 
avoiding intestacy does not mean that yon are to introduce a 
new disposition which goes beyond the testator’s disposition, bnt 
the taeaning of the rule is that testacy is only preferred to intes­
tacy when there are two doubtful conBtruotions to be put on a will, 
and in no ease could it be applied in determining whether the 
testator meant to give his property to his wife or to his haH- 
brotlier. Lett v. Eandall (1) is the case as to this rule.

Here there is no doubt as to the words of the disposition, and 
there is no such gift to the widow solely ns would give rise to 
rival constructions; there is a direct gift to wife for life aiid 
remainder to children. The gift to the children’s children in the 
1st paragraph is fatal to the contention that the widow and 
children took a joint estate in fee. Nor does the 3rd paragraph 

(I) in Sim,, 113.
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favour the view that eliB had the M l estate given her by the 1394

1st paragtaph. The only oaso in which the widow is to take the 
whole estate is that under paragraph 3. In Neioill v. NcwUl (1) v.
the words “ for use and benefit” of wife and children are Ad̂ hL s-
used, and it was held that the wife and ohildron took as joint ̂ batoe-
tenants, hut Lord Hatherley laid it down that although the o j Buhoai.,
ordinaay construction oi a gift to a wife and children would give 
a joint tenancy, yet if there is anything in the will which can 
indicate a difleient intention it must be followed. One of such
indications is when the children are to take shares in the fundi
or when the fund is secured. Here the will gives indications that 
a joint tenancy was not intended. The cases cited by the other 
side do no| apply. They are all cases in which it was found that 
the testator wanted to separate a fund or share from his estate, 
something to go out, and not come back. In the present case the 
words referring to the ohildran’e ehai’es and the gift to children's 
children would have to be out out, if the 1st paragraph gives a 
joint tenancy in fee. The gift to the widow and children was
not a gift for the benefit oi the widow; the children, would appeal
to the testator most, as shown by the clause as to wife’s re-marriage.
The oases cited by the other side assist me so far as to there being 
adh’eot gift to the children; and eai’ly vesting is favoured; these 
interests were to be vested at latest at marriage or majority, and 
q11 the subsec[uent provisions are for the enjoyment of the shares.
I  sabmit the will gives a direct gift to the wife of a full life interest 
with a remainder to the children as tenants in common. There 
was an immediate vesting*in the child that was alive at the time.

It is impossible for a man to give a joint tenancy in fee and 
to say that there is to be no vexation about shares, as this would bo 
contradictory, but it is possible if a life interest only is given.
I submit there is no intestacy, and the widow took only a Hie 
estate. The expression regarding age refei’s not to vesting, but 
to enjoyment. The cases on this subject are all colleoted in 2 
Jarmm on Wills, 5th. Ed., 1239.

Mr. Puff/t for B. -H. Broadhead.— V. JVewi î (1) shows that 
where there is an indication of an intention to give a widow an
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1891 estate for life, tke Ooni’t will not on a gift to her and her oMldren

EAtiBTiiiTOT 8'̂ °̂  ̂ Y. Smiih (1)
u. sliowa liow wills ol: this desctti|itioii should bo construed, A. joint

A m o t i s - tonauoy is no moro favoured by law than an intestacy; it cannot 
TOAi'OE.- he iaTolced if the context shows it was not intended. The gift here 

widow for life only. The oaaos cited for the plaintiff 
are gifts of funds soparated, gifts to individuals, not to a class, as 
in this case. As to the alleged ultimate remainder to widffw, see 
Lassenoe v. Tierney (2), Joslin  v. Ilammond (3), In  re Biohards (4), 
and Eougliton v. Brown (r>).

Mr. O’K m a h j  In reply.

The Ooiu't (Pethbram, O J., and Macthekson, J .)  deliyeied 
the following judgments 

Petheem i, O.J.—The plaintiff ia one of the executors of Maty 
Hemietta Adams, who died in the month of April 1892; the 
defendants are tho Administrator-General of Bengal and the 
EurviTing relatives of Henry Adams, who died in 1845, and who 
was the hushand of Mary Hemietta Adama; and tho action is 
hi'ought to oonstruo tho will of Henry Adams, aud to obtain 
possession of his estate from the Administrator-Q-eneral, on i h  
ground that in the events which have happened tho whole of his 
estate became the absolute property of his widow, and passed by 
her will to the plaintiff, who is her exoo^p and the residuary 
deviseo under her will.

Henry Adams made his will on the 80th of April 1844, and 
died on tho I7th of May 184:5, leaving a widow and two infant 
daughters, both of whom died infants and immaiTied, tho fost on 
the 25th of June 1846, the second on the 10th of ]?Bbiuary 1862. 
The widow lived iintil tho 14th of April 1893, but never married 
again.

The will of Henry Adams provides for three events. Pirst, 
that of hia wife remaining his widow; second, that of her marrying 
again and his children being alivo; and third, that of her marrying 
again and hia children being dead. Tho event which did happen

(1) IS 01. & K n., 548. (S) 3 My. & K„ 110.
(2) 1 M. & G., 661. (4) 50I(. T., 33.

(5) 5 8 L . J .G b .(N , S.), 1018.
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was tlie first, Ws wife remained his widow until her doatli; k it  1894 

in oriel’ to ascertain whait was the intention of the testatoi' in this
event we must look at the whole will. v.

T h e

The w ill c o m m e n c o a I  devise m y estate, & c., as fo llo w s: — Ad m ik is-
,  . . TIU IO Il-

First, in the eyent of my wife “ Mary Henrietta remaining my G iseral 
widow, that the estate shall be for the general henefit of herself 
and my child Mary Harriet, and any other child or children which 
may ho horn of my body through her, either before or aft®' my 
death.” It  then goes onto provide that the testator’s wife, ehoiild 
ghe remain his widow, shall hare the full Hfe-interegt, and shall not 
he annoyed with any vexation about shares diunng her life-time-, 
but that after her death his children and their descendants sTiall 
take the ’estalo between them per diiyes. The question is 
whether this was an absolute gift of the estate to the widow and! 
ehildi'en jointly, with restrictions as to their mode of enjoyment of 
the gift, in which case the widow not having married, and having 
survived her children, all of whom died unmarried, took the whole- 
estate, and it passed by her will to the plaintiff, or whether it -was- 
a gift of a life estate only to the widow, with, remainder to her 
ehildi'en and their descendants, in which case in the events which 
have happened the whole estate has not been disposed of by the 
wDl, the estate on the death of the widow passed to the heir-at-law 
of Henry Adams, and the suit must fail: Zassenae v. Tm'iiey 
(1). If  we look at tlie portion of the will which I  have already 
quoted above, it may no doubt be aonteaded with mueh force 
that it indicates no intention on the part of the testator that 
his widow should tako more than a life-estate, and that he was 
not when ho wrote this portion of his will contemplating the 
extinction of his own descendants in the life-time of his widow; 
hut when we look at the subsoq ûent provisions of the will, and 
ag I  have said before we must look at it all to asoertain what 
his intentions wore, it is, I  think, apparent that he did con- 
tsmplate the extinction of his descendants in her life-time, and did 
intend that in that event she should take more than a lifo-interest 
in his estate.' Tho third event for which ho provides is that of his 
vridow having re-mariied and her children being all dead, and in
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1894 tia t case lie gives half the ultimato interest in his estate to his haU- 
KAT.raTTETmi hrother Frederick Broadhead, and his children, and the other half 

•c. to his -wife, and if his half-brother is dead without issue, he gives 

A d m in is .  I*   ̂ impossible to suppose that lie
^BiTon- intended to give the ultimate estate to Ms widow if she married 

oj. Bbb&ai. again and to deprive her of it if she remained his widow, and con­
sequently I  think that, reading the will altogether, it appears that 
it was his intention by the first devise to give the estate to 
his wife and ohildron jointly, and that what follows was merely 
intended to restrict the mode in which they should enjoy it,

P ot these reasons I  am of opinion that the plaintiff’s suit must 
he decreed, but as the meaning of the will Is ohsoure the costs of all 
parties, including costs of applications which have been resemd, 
should he paid out of the estate.

M acpi-ie r so n , J . — I  agree asto the construction of the will. The 
Administrator-Greneral as representing the estate of Henry Adailia 
will get his costs out of the estate as hetwocn attorney and client. 

Attorneys for plaintiSs: Messrs. Sanderson ^  Go.

Attorney for Mr. Sherman: Mr. A. E . E arn s,

Attorneys for the Administrator-General: Messrs. Morgan ^ Co.

T . A. T.
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PEIVY COUNCIL.

p. 0* ABDIJL 'WAHID KHAN (Dbfendant) a. SHAIUKA BIBIand
OIHEES (PlAm'II'PS),*

Nm. IS,
Deo, 0. [On appeal from the Court of the Judicial Oommissioner

of Oudh.]
F ‘t'o-emptmi~Pre-emplion among eo-sharors m d e r tie  Oudh Law  Act, 

{X V I I I o f  1876), ss. 9 io 18—F re-m pto r’s right, as suoh, dependent on 
the iiiiendiug vendor's right to sell—Accounts leiween co-sharm-^ 
Oonti'ibution, right to, fo r  expenses o f suit.

Pre-emption, as doolared in tlio Oudh Laws Aat, 1S76, is pot applioabla 
Tpherc the co-shaior claiming it denies llio title of tte  co-sharer proposing;

* Present ;~Loiiiis Hobeousb, Maonaohtek, and Mohbis, Sib 
E . CoccH.


