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Before Sir . Comer Petheram, Knight, Chief dustice, and My, Justin
Macpherson.

HALIBURTON » Tur ADMINISTRATOR-GENERAL or
BENGATL AND orHERS.*

Will—Qonstruction of Will—dJoint tenancy in fee—Life estate—TIntentios
of testalor—Restrioted enjoymont, Direction as fo,

A testator devised bis estate, should his wife remain his widow, for the
general Benefit of his wife and her child then living, and any other children
to be born to him of his said wife before or afier his death. He also
provided that should his wife remain his widow, she should have a full Jife.
interest in the estate, and should not be annoyed with any vexation shout
shares during her lifetime, but that after her death her children and their
descendants should take per stirpes; and in the event of his wife not
remaining his widow and her child or childven being living, then the estate
should go for the general benefit of his children in equal shares when of the
age allowed by law. And in the event of his said wife eontracting a second
marriage, and his children dying before marriage and without children and
under age, his wife should take half of his estate and the testator's brother
the other half, and in the event of the brother dying withont children, the
testator's wife should take the whole estate.

The testator’s wife remained his widow wuntil her death, her children
having all predeceased her without being married.

Held, that the intention of the testator by the first devise was to give an
absolute estate to his wife and childven jointly, and that the remaining
clauges of the will were meroly intended to vestrict the mode in which they
were to enjoy the gift,

Surr for the construetion of the will of Hemy Adams, deceazed,
and for a declaration of the plaintiffy’ xights thereunder.

Horry Adnms, an inhabitant of Caloutta, died on the 17th May
1845, possessed of considerable property in the 24-Pergunnahs, and
leaving him surviving his widow Mary Henrietta, a half-brother
Frederick Broadhead, and two children by his said wife, named
respeotively Mary Harriet and Emily Frances; and haviug made
his last will and testament on the 80th April 1844, the material
parts whereof are as follows:~

1, “I devise iy estate contained in potta No. 2 called Dampia Abad as

follows:—Firstly, in the event of my wife, Mary Henvietta, remaining my.
widow, that the estate shall befor the general benefit of herself and my child
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YOL. XX1.] CALCUTTA SERIES,

Mary Harriet, and any other ehild or children which may be born of my
body through her either before or after my death, and also that my wife
Mary Henrictta, should she remain my widow, shall have the full life-interest
in my estate, and shall not be annoyed with any vexation about shares
during her lifetime, but atler her death any child or children which she may
have, born of my body and who shall be swrviving at the time of her death,
or should any of them have been married and died leaving children lawfully
begotten, shall shave in this manner, viz., my ehildren male and female shall
have oqual shaves, and in the event of the before-mentioned ocourrence
happening, vz, any of these children dying previously to my wile Mary
Tlentietta, their childron, it they leave any lawiully begotten, shall enjoy
{heir parents’ share (meaning that one child’s share),”

9, «1In the event of my wife Mary Henrielts not remaining my widow
but marrying again, and my c¢hild Mary Harriet shall be living, and any
other child or children which my aforesaid wife Mary Henrietta may bear
of my bod}; either before or after my death, then the estateis to he for the
general benefit of my children born through her, male and female, to he
entitled to equal shares when of the age allowed by law, Andas I propose
making my wife Mary Henriotta an exceutriz, her power after her second
marriage shall wholly and entirely cease over this property, and that power
shall solely remain with the Registvar of the Supreme Court,”

3. “Ip the event of my child or children dying before marriage and
without childven and under age, and my wife Mary Henrietta should have
contracted 2 second marriage, then I will that the sforesaid Mary Henrietta
shallhava one-half of my property,and Frederick Broadbead, now a Master
in the Pilot Scrvice, or in the evenl of his death his children lawfully
hegotten, who may survive, ghall have the other half ; and in the event of his
dying without iszue prior to such oeourrences taking place, thon my present
wife the aforesaid Mary Henrietta shall have the whole.”

Probate of the will was taken out by the widow and the
Registrar of tho Supreme Court on the 23rd May 1845,

The testator’s daughters Mary Hariet and Emily Frances died
on the 25th May 1846 and on the 10th February 1862, respect-
ively, neither of them having been married.

In 1852 the potta referred to in the will was surrendered to
the Government, and & fresh pottn was gronted to Mary
Henrictta, her heirs, executors, administrators and assignees.
Subsequently the property ineluded in the potte was disposed of,
and ut the time of suit stood represented by a sum of Rs. 1,80,000
in the hands of the Administrafor-Cremeral of Bengal,

Frederick Broadhead, tle hali-brother of the tostator, died in
the year 1846, having on the 29th June 1844 made and publishod
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his lagt witl, whereof ho appointed his widow Mary Sophia (who
had been Lis second wife, and who ab the time of suit had inter.
married with ono J. 8. Sherman,) execulrix, and leaving him surviy.
ing by Ler two sons Juba Theodore Brondhoad and Edward Haris
Broadhead, and by his first wife 2 daughter named Eleanor, why
was living at the dote of suit and who had issue, a daughter ang
two sons, one of whom and the daughtor were also said to be alive
at the time of suit.

Juba Theodore dicd on the 6th November 1891, and on the
21st Jonuary 1802 the Aduministrabor-Gonoral obtained letbers
of administration to tho estate.

Mary Hemrietta died in England on the I14th April 1892,
without hoving intermerried with any person after the death of
tlie testator, snd having made hov Iast will, whereby she disposed
of all property of which she died possossed or entitled to, to one
Arthur Lawrence aliburton, the plaintiff in this suit,

The suit was one on the Original side of the Cowtt, a special
Dench of two Judges having been appointed for the hearing.
The question axising in it was what was the nature of the estate
given to Mary Henrelta by the first 3 paragraphs of the
will of Henry Adams, the plaintiff claiming that upon its true con-
struction the sum of Rs. 1,30,000 formed part of the estate of
the said Mary Henviotta Adams ab tho time of her death, and
that by her will she had disposed of the sume in hig favour.

The Advocate-General ( Sir Charles Paul) and Mr. O'Einely
for the plaintiff.

My, Phillips and Mr. Grehain for the Administrator-General ag
reprosenting tho estate of Juba Broadhead.

M, Pugh for E. H. Broadhead.

Mr., Henderson and Mr. Peacock for the Administrator-General
as representing the estate of the festalor.

Mz, Evans Pugh for Mrs, Sherman,

My, O’'Kincaly—TItis the case of all parties thab the pottes
formed pavt of the eslate of Henry Adams after they were:
renewed, The first part of paragraph 1 of the will gives an,
ostate to his widow and children as joint tenants, and widow takes'
by survivorship. The second part of that paragraph is said to cut‘
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down the first paxt, bub by that part he merely intonded that his
widow should not he bothered with shares and acoounts. He did
not thereby intend to exclude tho children; it merely provides for
the administrabion and management of the estate during her life-
time. If it meant o life estate only to the widow, it excludes the
children during her lifetime; iho testator intended that if the
children should survive, they should take, but if the widow should
survive the children, she should take. By the 2nd paragraph
if the widow re-marries during the lifetime of his children and their
igsne she is to get nothing at all, Lut by the 8rd paragraph if
she survived the children and their issuo and married again she
was to get hall, or the whole if she survived the half-hrother.
T submit that the fivst clause of paragraph 1 is sufficient to dispose
of the shsolute interest in favour of the widow and children as
joint temants and to prevent an intestacy in every event not
expressly provided for by the suporadded provisions depending
upon pariicular contingencies, and consequently as she has mof
re-morried she is entitled to the whole estate by reason of her
having survived her childron; this construction is confirmed by
the usoe of the words “and ulso,” which inftroduces the elanses of
modification, and by the fact that the testator provides for no other
contingeney bul hor re-marriage, and oven in that evont she is fo
toke half the estate; it cannot bhe supposed he intended she
should take maove, if sho married again, when there were no issue,
than she would if she vemained his widow, T submitthe words
“and glso” mean that the previous gift is to stand.

The construction contonded for has been put upon similar wills,
Whittell v. Dudin (1) where the introductory words ave ¢ subject
nevertheless;”” in the present case the words ave “and also,” as
though the testator contemplated hardly making o difforence
with the clanse before them. See also Mayer v. Townsend (2),
Winckworth v. Wincluorih (3), Hulme v. Hulme (&), Campbell v.
Brownrigg (5), Lassence v, Tiorney (6).

Mr. Phillips for the Administrator-Greneral.—The will s nob
expressed. with exaotitude. Provision is not made for every

(1) 24, & W, 279. ©(4) 9 Sim,, 644,
(2) 8 Beav., 443. ‘ (6) 1 Phill, 301,
(3) 8 Beuv., 676, 6) 1 M. & &, 651,
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contingency that might take place. If the will is to be constryed
as the other side suggest, the widow would have a preferencs to
the holf-brother. The widow has a full life intevest, and Bothing
more. The words “general benefit ” mean nothing more thag
“as I am about to desoribe ”; the words “and also” are mery
equivalent to the word “ namely.” Even if all the children died,
what is there fo give the widow a larger estate? The infereg
given her canmot be a joint tenancy in feo with the children,
beeause ench of them might have suvered their shaves, and in sugh
case the widow would have been ¢ annoyed about shaves” I
submit the widow has an estate for life with romainder to the
children; the testator has mob provided for all his children not
dying in the lifelime of the widow and his widew not e
marrying; he did nob conbemplate his children would die before
his wife in the early part of the will. In the 8rd paragraph, he
did not contemplate the death, but the re-marriage, of the widow.
There is no more reason for supposing that the widow had the
whole of the estate before the devise given by the 3rd paragraph
than there is for considering that the half-brother had the whole
in him, 'The 8rd paragraph merely puts the wite and bhalf-
brother on an equality. There is nothing in 2nd and 3rd pars-
graphs inconsistent with the wifo having a life interest only.
Nor ig there anything to guide us as fo the intention of the
testabor in the events which have happened. The rule as to
avoiding intestacy does mot mean that you are to introdues s
new disposition which goes beyond the testator’s disposition, but
the meaning of the rule is that testacy is only preferred to intes-
tacy when there are two doubtful constructions to be put on a will,
and in no case could it be applied in determining whether the
testator meant to give his property to his wife or to his half-
brother. Lett v. Randall (1) is the case as to this rule.

Here there is no doubt as to the words of the disposition, and
there is no such gift to the widow solely as would givo rise fo
rival constructions ; there iz & divect gift to wife for life and
remainder to children. The gift to the childven’s children in the
1st paragraph is fatal to the contention that .the widow@ﬂd
children took a joint estate in fee. Nor does the 3rd pexagraph.

(1) 10 Sim., 112,
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favour the view that she had the full estate given her by the
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the words “for use and henefit” of wife and children are ADNINIS-
used, and it was held that the wife and childron took as joint 2RaTOR-

G ENERAY,

tenants, but Lord Hatherley laid it down that although the or Bryear.

ovdinary construction of a gift to a wife and children would give
o joint tenancy, yeb if there is anything in the will which can
indicate & different intention it must be followed. One of such
indications is when the children are fo fake shares in tho fund
or when the fund is secured. Tere the will givos indications that
a joint tenancy was not intended. The eases eited by the other
side do not apply. They are all cases in which it was found thab
the testator wanted to soparate a fund or ghere from his estate,
something to go out, nnd not come back. In the present case the
words roferring to the children’s shares and the gift to children’s
children would have to be out out, if the Ist paragraph gives a
joint tenancy in fee. The gift to the widow and children was
not o gift for the benofit of the widow; the children would appeal
to the testator most, s shown by the clanse ns to wife's re-marringe.
The cases cited by the other side assist me so far as to thore being
a divoot gift to the children; and early vesting is favoured; these
interests were to be vosted ab lafest nb mariage or majority, and
all the subsequent provisions are for the enjoyment of the sharos.
1 submit the will gives a direct gift to the wife of a full life interest
with o remainder to the children as tenants in common. There
was an immediate vesting in the child that was alive at the time.

1t is impossible for a man to give a joint fenancy in fee and
to sy thab thers is to he no vexation about shares, as this would be
contradictory, but it is possible if o life interest only is given.
I submit theve is no intestacy, and the widow took only a life
estate, The exprossion regording age refers not to vesting, but
to enjoyment. The cases on this subject are all collected in 2
Jorman on Wills, 5th Ed., 1239.

Mz, Pugh for B.-¥L. Broadhead.—Newll v. Newl] (1) shows that
where thero is an indication of an intention to give a widow an

(1) L. R,, 7 Ch,, 253,
36
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estate for life, the Court will not on & gift to her and her childyen
givo moro to her than a gift for life. Dungamion v, Smitj, (1)
shows how wills of this desaription should bo construed, A joint
tenanoy is no moro favoured by law than an intestacy ; # canpt
be invoked if the context shows it was notintonded. The gift here
is ono to the widow for life only. The cnses eited for the plaintiff
are gifts of funds separated, gifts to individuals, not to a olags, g
{n thig case. As fo tha alleged ultimate remainder to widow, ses
Lasseince v. Tiernay (2), Joslin v. Hammond (3), In re Richards (4),
ond Houghton v. Brown (3).
Mr. O Kinealy in reply.

The Court (Prramran, C.J., and MsceaEersow, J. ) delivered
the following judgments :-—

Prrueray, C.J.—The plaintiff is one of the executors of Meary
Henvielte Adams, who died in tho month of April 1892; the
dofondants are the Administrator-Geeneral of Bengal and the
surviving relatives of enry Adams, who died in 1845, and who
was the husbond of Mary Henvietta Adams; and the achion 1
brought to construe the will of Henry Adams, and to obtsin
possession of his estate from the Administrator-Greneral, on the
ground that in the events which have happened tho whole of his
cgtote hecame the abgolute property of his widow, and passed by

her will to the plaintiff, who ig her ex'ooutm} and the residuary
deviseo under her will

Henry Adoms made his will on the 30th of April 1844, and
died on the 17th of May 1845, leaving a widow and two infaut
danghters, hoth of whom died infants and unmazried, tho first on
the 26th of June 1846, the second on the 10th of February 1862,
The widow lived until tho 14th of April 1892, bub never maried
again.

The will of Tlenry Adams provides for three events. Fimsh
thet of his wife remaining his widow ; second, that of her 1081rying
again ond his children being alive; and third, that of her marrying
again and his children heing dend. The event which did happen

(1) 12 CL & Tin., 546, (3) 8 My. & K., 110,
@) 1M &G, 551 (4) 60 I.. 'L, 22

(5) 53 L. J. Ch. (N, 8.), 1018.
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as the fizst, f.e., his wife remnined his widow until hor death; but 1894
in order to ascertain what was the intention of the testator in this 7 -

event we must look at the whols will. o~
HE
The will commeneos:—I devise my ostate, &o., as follows:—  Apwrws
TRATOR.

Fist, in the event of my wife “ Mary Henvietta remaining my Gewmean
widow, that the estate shall be for the general henefit of hevself °* Boxosr
and my child Mary Haexriet, and any other child or children which
may bo born of my body through her, either before or after my
death.” It then goesonto provide that tho testator’s wife, should
she remain his widow, shall have the full lifs-interest, and shall not
be avnoyed with any vexation about shares during her life-time
but thet after her death his childven and their descendants shall
take the -estate betweon them per stirpes. The question is
whether this was an absolute gift of the estate fo the widow ond
ghildren jointly, with restrictions as to their mode of enjoyment of
the gilt, in which case the widow not having married, and having
survived her children, all of whom died unmarried, took the whole
estate, and it passed by her will to the plaintiff, or whether it was
a gift of a life ostate only to the widow, with remainder to her
¢hildven and their descondands, in whieh case in the events which
have happened the whols estate has not been disposed of by the
will, the estate on the death of the widow passed to the heir-at-law
of Henry Adams, and the suit must {ail: Lasscnce v. Tierney
(1). If we look st the portion of the will which I have olready
quoted above, it may no doubt be contended with much fores
that it indicates no intention on the part of the testator that
his widow should take more than & life-estate, end that he was
not when he wrote this portion of his will contemplating the
extintion of his own doscendants in the life-time of his widow;
but when we look at the subsequent provisions of the will, and
8¢ I have said before we must look abit all to ascertain what
bis intentions wove, it is, I think, apparent that he did con-
template the extinetion of his descendants in her life-time, and did
intend that in thot event she should take more than & lifo-interest
in his estate” Tho third event for which ho provides iz that of his
widow having re-married and her children boing all dead, and in

(1) 1M, & G. 651
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1894  that case he gives half the ultimato interest in his estate to his hals-
Hazrsonmon brother Frederick Broadhead, and his ehildren, and the other halt
. to his wife, and if his half-brother is dead without issue, he gives
Anaﬁm_ the whole to his wife. It ig, I think, impossible to suppose that ke
Tearon-  intended to give the ultimate estate to his widow if she marreq
GENERAL . . o ap . o

or Baxear. again and to deprive her of it if she remained his widow, and cop.
sequently T think that, reading the will altogether, it appears thet
it was his intention by the first devise to give the estate t
his wife and childron jointly, and that what follows was merely

intended to restrict the mode in which they should enjoy it.
For these reasons I am of opinion that the plaintif’s suit mugt
Ye decreed, but as the meaning of the will is obseure the costs of gl
parties, including oosts of applieations which have been 1eserved

ghould be paid oub of the estate.

Maceaurson, J.—1 agree asto the construction of the will. The
Administrator-General as representing the estate of Henry Adarhs
will get his costs out of the cstate as betwoon attorney and client.

Attorneys for plaintiffs: Messrs, Sanderson & Co.
Attorney for My, Sherman: Mr. 4. B. Iarpis,
Attomneys for the Administrator-General : Messrs. Morgan & Co.

T. A. P,

PRIVY COUNCIL.

P, 0% ABDUL WAHID KHAN (Dzrexpant) ». SHALUKA BIBI ixp H

1893 orEERS (PLAINIITES).*
Nov, 15, )
Des. 9. [On appeal from the Court of the Judicial Commissioner

of Oudh.}

Pro-emplion=—Pre-emplion amony co-sharers under the Oudh Laws Amf;
(XVIIIof 1876), ss. 9 to 13— Porg-emptor’s vight, as such, depsndent on
the intending vendor's »ight to sell—Accounts between co-shaperses
Contribution, right to, for expenses of suit,

Pre-omption, as declazed in tho Oudh Lavws Act, 1876, is not applicalle

where the co-sharer elaiming it denies the title of the co-shaver proposing .

# Ppesent :~Lozps Hopmovss, Maowacmrey, and Monnis, ‘and S
XR. Covon,



