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SMALL CAUSE COURT REFERENCE.

Before Sir W, Comer Pethoram, Knight, Chief Justice, Mr. Justico
Mucpherson, and M, Justice Trevelyan.

RAMDEQ axp awornzr »» POKHIRAM® 1893
Sept. 12.

Set off — Presidency Touns Small Cause Court Aot (XV of 1889), seetion
18, explanation I—* Admitied set off '~ Delié ~ Civil Procedure Code
(Aot XIV of 1882), section 1L~ Jurisdiction,

The plointiffs sued in the Caleutta Cowrt of Small Conses for breach of
contract, the damages for which breach amowunted to Rs. 2,148, hut they
dednoted from this sum of Rs. 2,148, by way of set off, a sum of Rs. 500
which was due by them to the defendant on account of an entirely different
transaction, thereby reducing their claim to Rs. 1,648, The defendant admit.
ted that the Rs. 500 was duo to him by the plaintiffs, but did not, either
before suit or at the trial, agree to ils heing seb off against ihe plaintiffs’
‘dlaim. Held by Macprezson and TrEvELYAN, JJ. (PerEERAM, C. J., dissent-
ing) that the sum of Ra. 500 could not, under explanation I of section 18 of
Act XV of 1882, De sot off, and that the suit must be dismissed as being
beyond the jurisdiction of the Court.

Rurezevcs from the Caleutta Court of Small Ceuses uuder
section 617 of the Code of Civil Procedure.

The following was the order of referenco ;—

“The plaint in this case is ag follows :—That on the 21st April
1892 the plaintiffs sold to the defendants 100,000 E. bags 40x 29
Porter, 8 shots, weight 11b 12 oz, unhemmed, at Re. 20-10
per 100 bags loose, with option for other sizesas in the con-
tract specified, of any mill’s make Soorah, for delivery in th
months, May and June 1892. ong L

2. “That in terms of the oox.1tmct the l?ﬁﬁzgﬁﬁ-féﬁ;;endered .
the defendant on the due date in May 15

392 (having previousl
thereto intimated their readinessio delive; iy, bags in ferpms ; flfh);

contract) 50,000 gunny bags, equality 40 « 99 (0 option of sizes

having heen exeveised), and dempived from the defendant value
of the... .-fiexms of the contriyg, -

L Smnll_Ga‘use Ouurs Relorenco No, 5 of 1893, made by A, P, Handloy,
Esq., Officiating Chief Judge of the Court of Small Causes of Caleutts,
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3. “That in conscquence of the defendant’s refusal to fake
delivery of the goods tondered as aforeseid, the plaintiffy haye
sustained damages to the extent of Hs. 2,148.

4, “That in terms of two other confracts, No. 521, dated the
22nd Pebyuary 1892, and No. 523, dated the 9th March 1892, the
latter being in seftlement of the contract of the 22nd February,
and the ascertainment of the difference payable to the defendant
by the plaintiffs thereunder, the sum of Rs. 500 is still due and
owing by the plaintiffs to the delendant for the deliveries duein
May and Juno under the contract of the 22nd February 1892,

5. % That sllowing the defendant credit for this sum of
Rs. 500 admittedly due to the defendant against the damages
payable by them to the plaintiffs as specified in paragraphs 1,2,
and 8, the sum of Rs. 1,048 is etill dno and owing by the defend-
ant to the plairtiffs, which on demand the plaintiffs have failed
to reeovor,

“The plaintiffs thevefors pray for judgment for s, 1,648 with
all costs incuxred.

% At the hearing of this case hefore mo on the Bth August 1893,
Mr, Mendes for the defendont admitted the comtract sued om,
admitted the tender by the plaintiffs as alleged, but denied that
the damages were rightly assessed ab Re. 2,148, Tlo olso admitted
the two contracts Nos. 521 and 523, and admitted that under
those two contracts the defendant was entitled to receive from the
plaintiffs the sum of Rs. 500, but he denied that the defendant
had agreed to allow the plaintiffy to deduct the sum of Rs. 500
from the sum of Rs. 2,148 due to the plaintiffs, and he submitted
that the plaintifls had no right to deduct this sum, and that the
_suit should be dismissed, being a suit for Rs, 2,148 and beyond the
e, gligkion of this Court.

Just- ., Bose, for the plaintiffs, admitted that the dedue-

) “Babu O T Py, 500 had been made without the knowledge
tion of the sum of ?E‘n_dant, but submitted that under section 18,
and oons?nt of the Ae E L}éﬂ; of 1882 the plaintiffs had a right fo
explonation T, of Adk 2  suit was therefore for Re, 1,648 and,

deduct this sum, and that {he S0 o
within the jurisdiotion of this Corll™

« Both parties have asked me to ‘
of the I;Iljigh Coart. The casos of Walesby v. Goubston (@

{1) I B, 1 C. B, 567,

Teror-this nafnt for the opinion
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Avards v, Rhodes (1), and Brojendra Nuth Dass v. The Budye-
Budge Jute Mills (2), wore cited and argucd belore me. It
appears to me that the latter case has very little benring
upon the point. In that case a defendant wished to set off & sum
of Rs. 2,788-4 arising out of the same fransaction agairst the
plaintiff's claim, and it was held that he eould not do so, the sum
heing in excess of this Court’s jurisdiction, It was laid down by
the High Cowt that an equitable right of seb off exists in this
country when both the claims of the plaintiff and that of the
defendant avite out of bhe same lromsaction. In the present case
theve arve three separato contracls made on different dates, and the
plaintiffs deduct a sum payable to the defendant under two of
them from a sum payable by the defendant to the plaintiffs under
the third, The case of Wuleshy v. Goulsion has been relied on by
both the parties to this suit. In that case the plaintiff brought an
action for £51 17s. 114, in o superior eourt, the defendant
pleaded a set off ; the plaintiff admitted the set off of £32 3. 24.,
and obteined a decree for the balanco #£19 14s.9d., and claimed
his eosts. It was held that he was entitled to his costs, as the
sob off had mot been admitted bofore action. Eile, C.J., on
page 569 of the report said:—*“The 19 and 20 Vi, Cap. 108,
section 24, givesthe County Court jurisdiction where in any action
the debt or demand consists of a balance not exceeding £50 after
an admitted sef off. T interpret this os meaning a set off which
the plaintiff chooses to admit af the time he sues in the County
Comt. No doubt the present plaintiff might have admitted the
seb off and issued o plaint in the County Court, but in my
opinion he had an option whether he would make the admission or
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not.” At page 570 of the report Erle, C.J., said :—° I think theys-

is great doubt whether the sot off can be admitted by Qe ity
only, but here the plaintiff himself did mot admifthe set of
before action. In‘the above case KErle, /Qﬁ » BX]resses great
doubt as to whether o set off can be admitted by one party only.
The case of Avards v. Rhodrs seems to have most bearing on
this point. There tho plaintiff's particulars of demand stated a
debt originally of £57, and admitted that the defendant was

(1) 8 Xixch., 812; 22 I.. J., Exch., 106.
@) I L. R, 20 Cale, 627,
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ontitled to a set off of £16; it was held that the County Cougt
had no jurisdietion to try the suit.

“Y pm of opinion that the defendant’s contention is a sound
ons, and that the plaintiffs cannot, without the oconsent of the
defendant, deduct the sum of Rs. 500 from their damages s
as to bring the sum within the jurisdiction of this Couwd, My
judgment is contingent on the opinion of the High Court on the
following point :—Whether in this suit the plaintiffs ave entitled
under s. 18, Dxplanation I, of Act X'V of 1882, to deduct from theiy
claim of Rs. 2,148 against the defendant, the sum of Rs. 500 dus
from them to the defendant under eontracts Nos. 521 and 523
respectively, the defendant nob cousenting to such deduction, hut
admitting that Rs, 500 is the correet sum due to him from the
plaintiffs under the said contracts Nos. 521 and 523 ?

“T{ the plaintiffy are entitled to deduct the said sum of Rs, 500,
then this Court has jurisdiction to try the suit. IE the plaintiffs
are not entitled to deduct the said sum, then the suit must be
dismissed for want of jurisdiotion.”

Mr. 7. 4. Apear for the plaintiffs referred to Percival v,
Pedley (1),
" Mz, Aowordh for defendant veferved to Hubbard v. Goodley (2),
Waleshy v. Goulston (3), dvards v. Rhodes (4).

The following judgments were dolivered by the Court (Prrmg-
ray, C.J., and Maceusnion and Trevervay, §J.) 1~

Macruerson, J.—I think the case has been rightly decided,
and T would answer the question submitted in the negative.

. The amount or value of the subject-motter of the suit is
8, 2,148 and beyond the jurisdiction of the Court, but the
e wxiffy deduotmg by way of set off o sum of Rs. 500 which was
Pl&mb o the defendant on account of a wholly different
due by them “fl 7 d thoir daim fo Rs. 1,648, The defendant says
trausaction, 7o fu%e 000,15 due to him, but he doss nob agree to
that the sum LO {;qa winst~ the plaintify’ claim, The queshon i
its being sot 0% 5 Tentitled to seb off this sum so as to give,

the plaintiffs are.
:{11136%1::&11 %efu:e Court ]un“dmmns or in other words, whether

(L R,18Q. B.D,6%5. (5 1Bl C. . o67.
(9) L R, 25 Q.B. D, 186, (4) 8 Txen, viz; 22 L. J., Exch, 106,



VOL. XXL] CALCUTTA SERIES.

there 18 “ a set off admilted by hoth parties” within the meaning
of Bxplanation I, section 18 of the Small Cause Court Act 4%
of 1882).

Clearly the defendant did not before suit or during the trial
ogree to the seb off, but he admitted the debt of Rs. 500, if a
person can be properly said to admit a debt which is due fo
himself. The question then sesms to he reduced te this, whether
the word “set off ¥ in the section referred to is equivalent to
“debt”’ I know of no authority for holding that it has that
meaning, and the words “an admitted set off of any debt or
demand claimed or recoverable by the defendant,” in the corre-
sponding sections of the Qounty Courts’ Acts of 1856 and 1888,
certainly do not indicate that the two words mean the same thing,
A sum of money dus by the plaintiff to the defendant ona
transaction independent of the one on which his claim is based
is & debt, and o debb may be the subject of a set off. Bub it
oply becomes a sef off under certain circumstances, one of which
seems to be indicated by section 18, which vequires that the set off
should be admitted by both parties. The right to seb off a debt
against the plaintiff’s demand is with the defendant. If he does
not choose to claim the et off he does nob forfeit Lis right fo
enforce payment of the debt by bringing a separate action. Tt ig
beyond controversy that o plaintiff cannot compel a defendant to
plead a set off, I think that seotion 18 of the Small Cause Court
Aot was not intended to, and does not, extend the jurisdietion of
the Small Cause Court 80 as to enable a plaimiff to prefer in it
a disputed claim for a very large amount by setting off against
that claim without the defendant’s consent a debt which he owes
to the defendant on a wholly different account, g debt which -
‘the defendant wished to enforce it, might be the subwj
of o peparate suit,

Whst is required to be admitted by both thesr
off, by which I understand a set off of a
the debt or demand itself,

Reotion 47 of the County Courts Act
in any acfion the debt or demand cla’
exoeo” /50 after an admitted sct ;
dlaimed o {eeovéﬁ:f&b,lg,_by o L
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Court shall have jurisdiction to try such action.” There wasa
provision to the same effect in the Act of 1856, It is clear that
what must be admitted is tho set off of a debt or demand, but there
has heen some discussion in the courts as to wlether the words
“an admitted sot off” meant a set off admitted by both parties.

The Small Cause Cowrt Act in force in this country places it
beyond doubt that whatever may be meant by a set off, the
admission must be by both parties. In Walesby v. Goulston (1)
the plaintiff brouglt an action for £51, bub vecovered judgment
for only £19, a sef off having been admitted during trial for
£32. The question arose whether ho was entitled to Lis costs,
Bale, 0., held that he was entitled, and added : T think thera is
great doubt whether a set off can be admitted by one party only,
but here plaintiff did not admit it himself before action brought.”

In Pereival v, Pedley (2), Mathew and Cave, JJ., overruling
Baron Fluddleston, held that the words ““ admitted set off meant
a st off by the plaintiff only, Bufb the words ocourred in another
section of the Aot which allowed the defendant to apply for an
order transferring the aotion for trial in the County Court when
the claim “although it originally exceeded £50 is reduced by
payment, admitted sot off, or otherwise to a sum not exceeding
£50'”

In Hubbard v. Goodley (3), Huddleston, B., and Grantham, T,
held that the words ““an admitted set off ” in section 47 meant a
set off the existence of which is admitted by both parties aud not
merely by the plaintiff, and that the County Court had eonse-
quently no jurisdiction to try the action which was one for £36
reduced to £42 by a set off allowed in the plaint. The defendant,

.1t _is true, disputed the amount of the set off allowed, but the
“did- not turn on that. The substantial question raised

~the set off having heen allowed by the plaintiff, the
bg:,_cl.igyi\sdiction to entertain the action. The case

was distingnished. These cases being on &

~% of course exactly in point, but W uleshy

™ Goodley do support the view I teke

wise Court Act, which is that what

~_ (2 L.R,18Q B.D,, 63.
TR.D, 186,
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must be admitted is o set oft of something, and not the some
thing which constitules the set off.  Percival v. Pedley does
ot conflict with this view, because if the words “by both parties”
had followed the words “admitted set off,” the decision might
have been different.

MTreveryaN, J.—~—In my opinion from the facts stated by the
learned Chief Judge of the Small Canse Court, the suit should be
dismissed,

The whole question depends upon the meaning of the WcrdsA

« st off admitted by both parties” The cases cited to us make

it clear that the admission must be before the suit. The question'

remains what must be admitted befors suit? One contention is
that b is an admission of an ascerlained sum of money legally
1ecoverab1e by the defendant from the plaintiff (see section 111

of the Civil Procedure Code). The other contention is that it is an

admission that such o sum bas been set off against the plaintiff’s
claim.
Of these two contentions I think the latter is preferalle.
Although one ordinarily speaks of & debtor admitting a dobt,
it is not usual to spoak of the creditor admitting the debt, and

therefore it would be siraining the meaning of words {o sy

that the section means a debt admitted by hoth creditor and
debtor. On the other hand, without foreing the language of the
soetion, and without putting upon it an interpretation which would
give the words other than their ordinary meaning, ome might
fuirly speak of a credilor, as well as a debtor, admitting that a

certatn sum can properly be set off against & claim.  An admis-:

sion, to some extent, implies a slatemont against the interest
of the party admitting, and if the Itter construction be put on
the section, the admission is agaiust the interest of eaqgjartw
If one admits that his claim is reducable by a certain ',\.:f‘
{ho other to somae extent foregoes his right of it w1‘r‘m"
his cross claim. P
I do not think the question is by any Dpdsee
this is the construction I would put u‘w‘,f
that the cases in England have not gov
necessary in ony of them to go so far
Iam awato, anything in any of {1

2 aqrpoch.
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In Turner v. Berry (1) Pollock, C.B., speaking of a get off, gaid :
“Itisin the nabure of a oross action, and you cannot compel »
man to seb off his claim or accept eredit for it egainst another”
These words are cited with approval by Hawkins, J., in Neae v,
Olurke (2). It seems to me that these words are equally applicable
whether the debt is or is not admitted by the debtor.

In Hubbard v. Goodley (3), Huddleston, B., says, with rveference
to the words “admitted set off ¥ in section 87 of the County
Cowmts Act: “My opinion is that the words mean admitted by
both parties—ihat sach party admits there is o set off.”  As far ag
I oan see, in using these words, Baron Huddleston had in hig
mind the construction which, as above stated, L prefer. It is true
that he was construing an act of which the words were somewhat
dleaver, namely, “admitted set off of any debt or domand, daimed
or recoverahle by the defendant from the plaintiff.” These words
point, not to the admission of the debt, but to the admission of
the get off. But the Legislature here, I think, contemplated a
similar construction of section 18, for, if you read into that section
the provisions of section 111 of the Civil Procedure Code passed
in the same year, you get very near to the words of the County
Court Act.

T would dismisy this suit with costs including the costs of this
roference.

Peramram, CJ.—In my opinion the answer to the question
submitted for the opinion of this Court should be in the effirm-
ative, but before stating the reason for my opinion I find it
necessary to examine o liffle in detail the eiroumstances under
which the qustion aviges, as disclosed in the onso proparcd hy the

~Chief Judge.

“~appenrs that on the 22nd of February 1892 d’confract for the
~aqe goods was made between the plaintiffs and the
~<7jt does not appear, mor is it material, to consider
=qrgnd which the seller. On the 9th of March

contract by which the seller of the goods,

"y them back from him st a different

the account, after deducting the prics:

BDatp I
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of the goods at the rate mentioned in one eontract from the price
at the rate mentioned in tho olher, a balance of Rs. 500 appeared
due from the plaintiffs to the defendant.

On tho 21st of April 1892, the plaintiffs by a contract of that
date agreed to sell certain other goods to the defendant for deli-
vary in May and June. The goods were not delivered : the
pleintiffs allege that the difference belween the euntrect price of
the goods and the market price at the time when the defendant
had agreed to deliver them is Rs. 2,148, and they bring this suit
to recover the sum of Rs. 1,648, that being the sum Rs. 2,148
after deducling from it the Rs. 500 which is due from them to
the defendant on the balance of the old aceount.

There can be no doubt that the debt due from the plaintiffs to
the defendant on the halance of the old account is a debt which
the defendant is entitled to set off against o claim of this nature
under seotion 111 of the Civil Procedure Code. The suit is a suit
for the recovery of money, and the claim of the defendant against
the plaintiffs for the amount which appears to be due to him on the
balance of the old account is an ascertained sum of money legally
recoverable by him from the plaintiffs, and the mext question
is whether such a balance, so armived af, is a set off admitted hy
hoth parties within the meaning of explanation I of section 18 of
the Presidency Small Cause Cowrt Act. A debt due from the
plaintiff to the defendant is made a set off by law (section 111, Civil

Procedure Codo), so that if a debt exists a set off exists, and from

this I think that it must follow that if an admitted dobt exists
an admitted set off exists, inasmuch as a debt and a set off are
in law the same thing. I think that a debt admitted by the
parties is one claimed by the creditor and admitted by the
debtor, and that is precisely the condition of the defendant
heve,

* The parties to the two contracts of the 2%nd Febrﬁary 1892
ond the 9th of March 1892 have closed them, and the account has
been made npon that hasis, which it is admitted shows a balance
in favour of the defendant: thet sum he now claims, and th9
plaintift admits that he is entitled fo recover it, so thabitis a
claim made by the defendant and admitted by the plaintiff, which
is, I think, a debt admitted by both parties in the strictest sense
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1893  of the word, and il I am right in thinking that the expression
1LA1;J“‘ seb off " is for the purposes of those sections the equivalent of

v the word “debt,” it must follow that there i a “set off” of Re, 500
POXURN:  miftod by the parties, and that the Small Cause Court has juris.
diction to entertain the suit.

The wording of the English County Couxts Aot is slightly
different, and consequently the English cases are not direct author-
ities on the point, but I should add that I eamnot reconcile the
decision. of Huddleston, B., and Grantham, J., in Hubbard v.
Goodlley (1), with theb of Mathew and Cave, JJ., in Percival v,
Pedley (2), so that there capnot be said to be any ourvent of
English deci-ions in either direction.

The answer of this Court to the question stated is in the negative,

Attorneys for the plaintiffs: Messrs. Piitar and Chick.
Attorneys for the defondant: Aessrs, Leslie and Sons.

T. A. P

APPELLATE CIVIL.

Before Mr. Justice O' Kinealy and Mr. Justice dmesr A1,

1893 RADHA MADIUB SANTRA axp ormees (Dermspanes) » LUKHI
dug. 22, NARAIN ROY CHOWDHRY (Prarwrrrs)*

Withdrawal of suit—Ciwil Procedure Code (det XTIV of 1882), s 818 —
Withdrawal of suit without permission to bring fresh suit—dApplicss
tion of the Ciwil Procedure Code ta swits in Revenue Courts. ‘

Scetion 378 of the Civil Procedure Codo (Aet XIV of 1882) doss not‘
apply to suits befove the Rovenue authorvities under Aet X of 1859, that

Act being » complete Code in itsolf,

Tun facts of this ease were ghortly as follows

The plaintiff brought a suit for arrears of rent in the Depuby .
Collector’s Court under Act X of 1859 for the years 1205, 1206 to.

# Appeal from Appellate Decree No, 494 of 1893, against the decrse of:
B, L, Gupts, Bsq., Judge of Cuttack, dated the 6th January 1892, reversing.
the decree of Bahu Brojo Mohun Rny, Deputy Colleetor of Cuttack, dabed,
the 16th of September 1891,

(1) L. R. 26 Q. B, D. 156. (® L. R.18 Q. B. D. 636



